Summary to the Decision of the Constitutional Court of Ukraine as of October 16, 2007 no.8-rp /2007 as to the conformity with the Constitution of Ukraine (constitutionality) of the provisions of Article 23 of the Law “On civil service”, Article 18 of the Law “On service in bodies of local self-government”, Article 42 of the Law “On diplomatic service” (case on the boundary age for tenure in civil service and service in bodies of local self-government)
The subject of the right to constitutional petition – 47 People’s Deputies of Ukraine – applied to the Constitutional Court with a petition for consideration of the issue regarding the conformity with the Constitution (constitutionality) of the provisions of Article 23 of the Law ”On civil service”, Article 18 of the Law “On service in bodies of local self-government”, Article 42 of the Law “On diplomatic service”, whereby the boundary age for tenure in civil service, service in bodies of local-self government and diplomatic service is 60 years for men and 55 years for women.
Under the provisions of Articles 43.1 and 43.2 of the Constitution everybody has the right to labour which includes the possibility to earn one’s living by labour that he or she freely chooses or freely agrees to. The State creates conditions for citizens to fully realise their right to labour, guarantees equal opportunities in the choice of profession and the type of labour activity.
The constitutional right of citizens to labour means the possibility for everyone to earn one’s living by labour, to freely choose profession or speciality according to their abilities and wishes, to realise their wishes to labour under a labour agreement (contract) at an enterprise, institution, organisation irrespective to the form of ownership or to independently provide themselves with a job.
The right to labour means not guaranteeing by the State an employment to every individual, but providing indeed equal opportunities for the realisation of this right.

Civil service and service in bodies of local self-government is one of the types of labour activity of citizens.
In compliance with Article 38.2 of the Constitution citizens enjoy the equal right of access to the civil service and to service in bodies of local self-government. The mentioned norm of the Fundamental Law does not provide for the division of civil service into service in bodies of legislative, executive and judiciary power. From Articles 38.2 and 92.1.12 of the Constitution, under which exclusively by the laws of Ukraine are defined the fundamentals of civil service, follows that civil service is unified by its fundamentals. The institution of civil service is regulated by the Law “On civil service” whereas its peculiarities in the apparatus of separate bodies, particularly, in staffs of diplomatic service, state tax service etc. are defined by the laws on these bodies.
Service in bodies of local self-government, that under the Constitution are not bodies of state power, according to Articles 38.2 and 92.15 of the Constitution is regulated by the Law “On service in bodies of local self-government”.

The right of equal access to civil service as well as to service in bodies of local self-government, is a legal opportunity and does not denote its immediate and unconditional realisation.
Expedience of legislative establishment of the boundary age for tenure in civil service, including diplomatic service and service in bodies of local self-government, is determined by the tasks and functions of these bodies and special nature of their activity.
Attainment of boundary age is placed among the grounds for termination of civil service (Article 30.1.3 of the Law “On civil service”), service in bodies of local self-government (Article 20.1.6 of the Law “On service in bodies of local self-government”) and diplomatic service (Article 41.2.3 of the Law “On diplomatic service”).
Some of the provisions of the mentioned laws, however, envisage the possibility of prolongation of tenure in civil service and service in bodies of local self-government, which allows taking into consideration personal professional qualities and creativity potential of those individuals who have attained the boundary age for tenure in respective service.

Thus, establishing by the legislator within the limits of its authority, of boundary age restrictions on holding offices by civil servants and employees of bodies of local self-government may not be considered as violation of principle of equality.
The content of the right of access to civil service as well as to service in bodies of local self-government determined by Article 38.2 of the Constitution is based on the constitutional principle of equality of citizens.
Equality of citizens before the law guaranteed by Article 24.1 of the Constitution means equally obligatory nature of a particular law for everybody with all the distinctions in rights and duties, in privileges or restrictions established in this law, but then, all the distinctions in privileges or restrictions concerning different categories of individuals, established by the law may not be connected with characteristics envisaged by Article 24.2 of the Constitution. The mentioned principle determines a general rule of inadmissibility of establishing privileges or restrictions based on social or personal characteristics and is not absolute. Thus, bodies of state power in the sphere of carrying out of the respective policy of economical or social character may set restrictions at their discretion in view of special requirements, conditions and rules for some kinds of work.
Guaranteed by Article 24.1 of the Constitution, equality of rights and freedoms of citizens and their equality before the law, also inadmissibility of privileges or restrictions based on characteristics envisaged by paragraph 2 of this Article, do not prevent setting differences of law regulation regarding individuals who belong to different categories by the type and conditions of activity.

As regards the issue of placing age among “other characteristics” based on which there shall not be privileges or restrictions which was raised in the constitutional petition, one should state the following.
In Article 24.2 of the Constitution age is not listed among the characteristics based on which there shall not be privileges or restrictions. Neither age may be placed among “other characteristics” mentioned in the stated provision.
Age as the length of life, the period of time distinguished on some characteristics is a changeable category. Citizens sequentially proceed from one age category to the other, forfeiting rights and privileges set for the individuals of one age, disposing of the respective restrictions in rights and acquiring of other rights defined for a particular age category. In this respect all people are equal and differ only by age. Therefore establishing age restrictions shall not be considered as infringement of the principle of law equality of citizen.
The boundary age of tenure for civil service and service in bodies of local self-government is de facto pension age for this category of workers.

Establishing by the legislator of boundary age of tenure for the respective service is the matter of social or economical expediency. Special rules and conditions founded on specific requirements to labour do not restrict the right to labour and the guarantee of equal possibilities in choosing profession and the type of labour activity.
According to the 1966 International Covenant on Economic, Social and Cultural Rights the State may subject such rights only to such limitations as are determined by law only in so far as it may be compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a democratic society (Article 4).
Article 1.2 of the 1958 Convention of International Labour Organization on Discrimination (Employment and Occupation), № 111 determined that “any distinction, exclusion or preference in respect of a particular job based on the inherent requirements thereof shall not be deemed to be discrimination.”
According to paragraph 5, Chapter II of the 1980 Recommendation of International Labour Organization on Older Workers, № 162 in exceptional cases age limits may be set because of special requirements, conditions or rules of certain types of employment.
The same approach was applied by the Council of the European Union in Article 6 of the Council’s Directive 2000/78/EC of 27 November 2000 which sets the general framework of equal treatment during employment and in labour activity. The Directive stipulates that Member States may define that difference in treatment based on the age characteristic shall not constitute discrimination if in the context of domestic law such a difference is objectively and rationally grounded by lawful aim, including a legitimate policy in the sphere of employment, labour market and vocational training objectives, provided the means of achieving such an aim are due and necessary.
Thus international law acts allow the possibility to set in national legislation some age restrictions for exercising of particular types of labour activity.
Thus, the Constitutional Court held that the provisions of Article 23 of the Law “On civil service”, Article 18 of the Law “On service in bodies of local self-government”, Article 42 of the Law “On diplomatic service”, which establish the boundary age for tenure in civil service, service in bodies of local self-government and diplomatic service, are to be recognized as conforming with the Constitution of Ukraine (constitutional).

