Summary to the Decision of the Constitutional Court of Ukraine no. 7-rp/2005 as of October 5, 2005

Subject to article 106.3 of the Constitution the President of Ukraine on the basis and in pursuance of the Constitution and the laws of Ukraine issues decrees and directives that are mandatory for execution in the territory of Ukraine. The head of the state may issue the said acts within limits of his constitutional powers not infringing on the competence of other public authorities, bodies of local self-government. 

Subject to article 113.2 of the Fundamental Law the Cabinet of Ministers of Ukraine is responsible to the President of Ukraine. Article 113.3 of the Constitution reads that the Cabinet of Ministers of Ukraine shall be guided, among others, by acts of the President of Ukraine in its activity. In accordance with provisions of articles 116.1 – 116.9 of the Constitution the Cabinet of Ministers of Ukraine exercises some functions, in particular, it administers management of objects of state property in accordance with the law (article 116.5). Subject to article 116.10 of the Constitution the Cabinet of Ministers of Ukraine performs other functions determined, among others, by acts of the President of Ukraine.

The said provisions of the Fundamental Law of Ukraine imply that the President of Ukraine may give orders (instructions) to the Cabinet of Ministers of Ukraine by means of his acts, which orders (instructions) may be given within limits of the constitutional competence of the head of the state. Herewith, the President of Ukraine may not change the functions of the Cabinet of Ministers of Ukraine, as determined by the Constitution of Ukraine, including its function to administer management of the state property objects, and act instead of the supreme body in the system of executive authorities in performance of its functions. 

When charging the Cabinet of Ministers of Ukraine with transferring the state-owned share in the Joint Stock Company Ukrtatnafta, totaling 43.054% of its market value, as determined under the established procedure, and share in Open Joint Stock Company Halychyna Oil Refinery, totaling 25% to the authorized fund of the National Joint Stock Company Naftogaz Ukrainy as the state’s contribution (paragraph 1 of the Decree), the President of Ukraine has actually performed management of the specific state property object (the state-owned share) and infringed on competence of the Cabinet of Ministers of Ukraine, which covers management of the state property objects.

Thus, the Constitutional Court of Ukraine recognized the provisions of the Decree of the President of Ukraine “On Measures for Raising Efficiency of the Oil Industry Management” no. 814 as of July 16, 2004 (as amended with the Decree of the President of Ukraine no. 1087 as of September 14, 2004) in the part of giving order (instruction) to the Cabinet of Ministers of Ukraine to solve the issue on transference of the state-owned share in the Joint Stock Company Ukrtatnafta and Open Joint Stock Company Halychyna Oil Refinery to the authorized fund of the National Joint Stock Company Naftogaz Ukrainy as the state’s contribution until September 30, 2004 as failing to comply with the Constitution (unconstitutional). 

