Summary to the Decision of the Constitutional Court of Ukraine no.6-rp/2005 as of October 5, 2005

Subject to article 5 of the Constitution, the people shall be the bearer of sovereignty and the only source of power in Ukraine, exercise power directly and through state bodies and bodies of local self-government (part 2); the right to determine and change the constitutional order in Ukraine belongs exclusively to the people and shall not be usurped by the State, its bodies or officials (article 5.3). 

The provision reading “the people shall be the bearer of sovereignty” secures the principle of people’s sovereignty, according to which the power of the people of Ukraine is initial, single and inalienable. In its Decision no. 3-zp as of July 11, 1997 the Constitutional Court pointed out that the adoption of the Constitution by the Verkhovna Rada was an act of direct execution of the people’s sovereignty (paragraph 4.1 of the statement of reasons).

Article 5.3 of the Constitution shall be deemed as empowering the people to exercise its right to determine the constitutional order in Ukraine by adoption of the Constitution through all-Ukrainian referendum. 

“The will of the people, — reads the Universal Declaration of Human Rights — shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures” (article 21.3). 

The people’s will shall be expressed through elections, referendum and other forms of direct democracy (article 69 of the Constitution) under procedure, established by the Constitution and laws of Ukraine. 

The execution of people’s will in the said forms of direct democracy is the realization of the people’s power through approval of relevant decisions (laws) and the establishment of public authorities and bodies of local self-government in Ukraine. 

The people’s power shall be executed within the territory of Ukraine in a way and in forms established by the Constitution and the laws of Ukraine. The execution of constitutional rights and freedoms by citizens of Ukraine forms an integral part of direct realization of the people’s power. Each citizen is obliged to adhere strictly to the Constitution and the laws of Ukraine, and not to encroach upon the rights and freedoms, honor and dignity of other persons (article 68.1 of the Constitution, Decision of the Constitutional Court no.4-rp/2001 as of April 10, 2001).

The Constitution also secures the execution of people’s will through legislative, executive and judicial bodies and bodies of local self-government, created under procedure established by the Constitution and laws of Ukraine (article 5.2).

Subject to the Constitution, the state, its bodies, officers and officials shall not determine the constitutional order of Ukraine, which right falls within the people’s domain exclusively. However, while securing the constitutional order, the Constitution gives no definition of the term. In its Decision no.3-zp as of July 11, 1997 the Constitutional Court refers to the principles of the constitutional order only, as established in Chapters I, III, XIII of the Constitution. 

Chapter XIII of the Constitution determines the procedure of amending the Constitution. In particular, the special procedure has been provided for amending Chapters I, III and XIII of the Constitution, according to which the relevant draft law shall be submitted to the Verkhovna Rada by the President of Ukraine, or by at least two-thirds of the constitutional composition of the Verkhovna Rada, and if adopted by no less than two-thirds of the constitutional composition of the Verkhovna Rada, it shall be approved by an all-Ukrainian referendum designated by the President (article 156.1). 

The current Constitution has been adopted by the Verkhovna Rada on behalf of the Ukrainian people (Preamble). That is, the Verkhovna Rada embodied the sovereign will of the people at the adoption of the Constitution on June 28, 1996. Normative and legal content of parts two and three article 5 of the Constitution imply that the people of Ukraine shall have the right to adopt a new Constitution. 

The Constitution prohibits any usurpation of the people’s exclusive right to determine and change the constitutional order in Ukraine by the state, its bodies or officials. Thus, any acts of the state, its bodies or officials, which cause usurpation of this right, shall be unconstitutional and illegal. 

The Constitutional Court concluded that usurpation of the state power means unconstitutional or illegal acquisition thereof by public authorities or bodies of local self-government, their officials, citizens or associations of citizens. 

The constitutional principles of the division of the state power in Ukraine into legislative, executive and judicial power (article 6.1) and the provision that state bodies and bodies of local self-government and their officials are obliged to act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and laws of Ukraine (article 19.2) secure the state power from usurpation which is pointed out in the Decision of the Constitutional Court of Ukraine in case on courts’ financing  no. 6-rp/99 as of June 24, 1999. 

Thus, the Constitutional Court of Ukraine held that article 5.2 of the Constitution shall be interpreted as giving all power in Ukraine to the people which shall have initial, single and inalienable power and exercise it through free declaration of the people’s will through elections, referendum, other forms of direct democracy under procedure, established by the Constitution and laws of Ukraine, through public authorities and bodies of local self-government, created in accordance with the Constitution and laws of Ukraine.

The results of the people’s will declared in forms of direct democracy, envisaged by the Constitution and laws of Ukraine, shall be mandatory.

Article 5.3 of the Constitution shall be treated as empowering the people to determine the constitutional order in Ukraine, to be secured with the Constitution, and to change the constitutional regime by amending the Constitution directly through all-Ukrainian referendum under procedure, established by Chapter XIII of the Constitution. 

The state, its bodies or officials shall have no way to assume the exclusive people’s right to determine and change the constitutional order in Ukraine.

Article 5.4 of the Constitution shall be interpreted as prohibiting usurpation of the state power by violence or in another unconstitutional or illegal way by public authorities and bodies of local self-government, officials, citizens or their associations. 

The constitutional proceedings in the case on the official interpretation of article 103.1 of the Constitution in the context of its articles 5, 156 upon the constitutional petition of People’s Deputies of Ukraine shall be terminated based on articles 45 and 93.1 of the Law of Ukraine “On the Constitutional Court of Ukraine”. 

