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Headnotes:

The provisions contained in the first and second parts of Article 28 of the Law of Ukraine "On the status of deputies of local councils of people's deputies" do not conform to the Constitution of Ukraine.

Summary:

Article 28 of the Law of Ukraine "On the status of deputies of local councils of people's deputies", hereinafter referred to as "the Law" settled the matters of protection of labor and other rights of deputies of local councils. Examining the issue of official interpretation of Article 28.2 of the Law, the Constitutional Court of Ukraine found certain elements of non-conformity to the Constitution of Ukraine in both the provisions thereof and the first part related to the said Article.

The Constitutional Court of Ukraine stated that at the time of adoption of the Law, on February 4, 1994, the local councils, according to the 1978 Constitution of Ukraine, constituted a part of the integrated system of representative bodies of state power, which determined both their functions and the status of deputies of such councils, including the guarantees of deputies’ labor rights stipulated in the first and second parts of Article 28 of the Law. The current Constitution of Ukraine changed political and legal nature of local councils essentially: they are not state power authorities but representative bodies of local self-government, via which the right of a territorial community to decide independently matters of local significance within the limits of the Constitution and laws of Ukraine is exercised. The matters of personnel policy, service career, the evaluation of discharge of employees’ duties in relevant enterprises, institutions and organizations, state authorities, considered by the council in granting (non-granting) of the preliminary consent according to the first and second parts of Article 28 of the Law, are not of local importance in sense of Article 140 of the Constitution of Ukraine.

The Constitutional Court of Ukraine also noted that granting by an appropriate local council of the preliminary consent to dismissal of a deputy of such council, from office or service or imposing on him/her the extra-legal penalties contained elements of the council’s preliminary review of legality of actions performed by the administration (owner) of the enterprise, institution, organization, military unit command as to an employee (officer), and, thus, is an assumption of court functions, while Article 124 of the Constitution of Ukraine expressly prescribes that justice in Ukraine shall be provided exclusively by courts. Delegating the court functions as well as assumption of these functions by other authorities or officials is not permitted.
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