Summary to the Decision of the Constitutional Court of Ukraine № 5-rp/2015 dated May 26, 2015 in the case upon the constitutional petition of Parliament Commissioner for Human Rights on the official interpretation of the provision of Article 276.1 of the Code of Administrative Offences
Parliament Commissioner for Human Rights appealed to the Constitutional Court of Ukraine with a petition to provide official interpretation of the provision of Article 276.1 of the Code of Administrative Offences (hereinafter referred to as “the Code”),  in terms whether the phrase "at the place of its commission" contained in this provision, may be understood as allowing to examine a case on administrative offence at the place of its commission immediately after drawing-up a protocol on such offence.

According to Article 19.2 of the Constitution, bodies of state power and bodies of local self-government and their officials are obliged to act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and the laws of Ukraine. The order of activity of bodies of state power, their officials authorised to draw up protocols on administrative offences, consider cases on such offences and bring the perpetrators to administrative responsibility for their commission are regulated by the Code.

According to the Code, no one shall be subjected to a measure of influence in connection with an administrative offence except on the grounds and in the manner prescribed by law, and proceedings in cases on administrative offenses, including those related to the competence of the bodies of internal affairs, shall be based on observance of the principle of legality (Articles 7.1, 7.2); tasks of the proceedings in cases on administrative offences are particularly timely, complete and objective clarification of the circumstances of each case, resolving it in strict accordance with the law (Article 245).
Proceeding in a case on administrative offence provides for a number of consistent actions of relevant body (official) specified in the law. Under a general rule, fixation of an administrative offence begins with drawing up a protocol on its commission by an authorised official. The protocol shall include: date and place of its execution, position, last name, first name of the person who drew up the protocol; information about the person brought to administrative responsibility (in case of detection thereof); place, time of commission and the essence of the administrative offence; regulation, which provides for liability for the offence; names, addresses of witnesses and victims, if any; explanation of the person brought to administrative responsibility; other information necessary for the resolution of the case (Article 256.1 of the Code). The protocol shall be signed by the person, who drew it up, and the person brought to administrative responsibility; should there be witnesses and victims, the protocol may be also signed by these persons (Article 256.2 of the Code). In case of refusal to sign the protocol by the person brought to administrative responsibility, a record thereof is made; such person has a right to submit explanations and remarks on the content of the protocol which shall be attached to it, and to explain motives of his/her refusal to sign it (Article 256.3 of the Code). The protocol together with other materials of the case, including evidence procedurally implemented, the list of which is set out in Article 251 of the Code, shall be sent to the body (official) authorised to consider cases on administrative offences (Article 257.1 of the Code). Jurisdiction of cases on administrative offences is defined in Chapter 17 of the Code.

Article 277.1 of the Code stipulates that cases on administrative offence shall be considered within fifteen days after the body (official) authorised to consider the case receives the protocol on administrative offence and other materials of the case.
In order to ensure the rights of the person brought to administrative responsibility, individualisation of his/her responsibility and to implement the requirements of Article 245 of the Code on timely, comprehensive, complete and objective clarification of the circumstances of the case, its resolution in accordance with the law, the authorised body (official) when considering the case on administrative offence shall clarify: whether the administrative offence was committed, whether the person is guilty in its commission, or whether he/she is subject to administrative liability, whether there are circumstances mitigating and aggravating liability and other circumstances relevant for the proper resolution of the case. When applying the penalty the nature of the offence, personality of the offender, the degree of his/her fault, property status, circumstances mitigating and aggravating responsibility should be taken into account (Article 33.2 of the Code).

Pursuant to Article 268.1 of the Code, the person who is brought to administrative responsibility, shall have the right to: get acquainted with the case materials, give explanations, present evidence, submit petitions; during consideration of the case to use legal aid of a lawyer, another specialist in the field of law, which has the right to provide legal assistance personally or on behalf of a legal entity under the law, speak his/her mother tongue and use services of an interpreter if he/she does not have a command of the language of the proceedings; appeal the decision in the case. In addition, this legal norm stipulates that a case on administrative offence shall be considered in the presence of the person who is brought to administrative responsibility; in the absence of such person the case may be considered only in cases when there are evidences of timely notification of such person regarding the place and time of the consideration of the case and if no petition for adjournment of the consideration of the case is received from him/her.
These provisions of the Code determine a system of legal mechanisms which provides for ensuring the rights of the person brought to administrative responsibility, at the stage of consideration of the case on administrative offence by the authorised body (official), in particular, to prevent baseless bringing to responsibility of such person. At the same time, these provisions are legislative guarantees of objective and fair consideration of the case on administrative offence, implementation of which is possible only in case when there is a time interval between the stage of drawing up a protocol on administrative offence and the stage of consideration of the relevant case on the merits, sufficient to get prepared for defence for everyone, who is brought to administrative responsibility.

Thus, drawing up a protocol on administrative offence and consideration of the case on administrative offence by authorised body (official) belongs to different stages of administrative proceedings.

Articles 258.1, 258.2 of the Code determine cases when a protocol on administrative offence is not drawn up, and administrative penalties are imposed and charged at the place of commission of the offense if the person does not contest the violation and the administrative penalties imposed on him/her, and the charge does not exceed non-taxable minimum of incomes of citizens provided by the Code. The list of administrative offences for which administrative penalties shall be imposed at the place of their commission is exhaustive and may be amended by law only.

According to the Code, this list included the following administrative offences: violations of fire safety in forests (Article 77); violation of hunting rules (Article 85.1); violation of fishing regulations (Article 85.3); violation of the rules on animal quarantine and other veterinary and sanitary requirements (Article 107); throwing trash and other items out of the windows and doors of train cars, passing through railway tracks in undesignated places (Article 109.3); throwing garbage and other items overboard of undersized or river ship (Article 116-2.3); transportation of baggage, hand baggage in excess of the norm and unpaid luggage (Article 134); stowaway travel (Article 135); display of contempt of court (Article 185-3). Bringing a person to administrative responsibility in these cases is actually happening under summary proceedings.

Summary proceedings in cases on the above administrative offences provides, inter alia, the fixation of administrative offence and imposing administrative penalty on the offender directly at the place of its commission. Application of summary proceedings by the official in other cases that are not defined by law, i.e. consideration of the case on administrative offence at the place of its commission and not at the location of the body authorised by law to consider the case on such offence, leads to violations of the procedural rights of the person brought to administrative responsibility, enshrined in Articles 257, 268, 277, 278, 279, 280 of the Code.

Analysis of the provisions of Chapter 22 of the Code in system connection with the provisions of Chapter 17 indicates that there are no reasons for identification of place of commission of administrative offence with the place of examination of the case on such offense, and the phrase "at the place of commission of offence" and "at the place of its commission" contained in Articles 258, 276 of the Code, have a different focus and different legal meaning. In particular, the phrase "at the place of its commission" applied in the provision of Article 276.1 of the Code, according to which "a case on administrative offence shall be considered at the place of its commission" indicates the location of the body authorised by law to consider the case on administrative offence within its territorial jurisdiction according to administrative-territorial system. 

Thus, the Constitutional Court of Ukraine held that the provisions of Article 276.1 of the Code of Administrative Offences which provides that "a case on offence is examined at the place of its commission", in terms of the question raised in the constitutional petition should be understood as reading that the phrase "at the place of its commission" used in it, determines the administrative and territorial unit under the jurisdiction of the relevant body authorised by law to consider a case on administrative offence.

