Summary to the Decision of the Constitutional Court of Ukraine as of
June 20, 2007 no. 5-rp/2007 as to the official interpretation of the provisions of Article 5.8 of the Law of Ukraine "On renewal of debtor’s paying capacity or recognizing him bankrupt" (case on creditors of enterprises of municipal ownership)
Article 214.4 of the Economic Code of Ukraine sets forth, that in cases envisaged by the law, procedures of bankruptcy are not applied as to communal enterprises. This is established in Article 5.8 of the Law "On renewal of debtor’s paying capacity or recognizing him bankrupt" (hereinafter referred to as Law), which provides that the Law provisions are not applied towards the legal entities - enterprises, which are objects of right to municipal ownership, if exceptionally at the plenary session of the respective council of body of local self-government decision is taken in relation to this.

The legislator, in setting forth in the Constitution (Articles 140, 141, 142, 143, 144, 145) basic foundations of local self-government, its bodies, economic and financial basis, etc., referred other issues of organization of local self-government, formation, activity and responsibility of its bodies to the law (Article 146). 

Issues on the limits and forms of participation of bodies of local self-government in economic activity are specified in the Law of Ukraine "On local self-government in Ukraine" as of May 21, 1997 № 280/97-VR with subsequent amendments and supplements (hereinafter - Law № 280), the Economic Code of Ukraine, which entered into force on January 1, 2004, the Law and other legislative acts.

The Law № 280 secures basic principles of the realization of local self-government, among which, in particular, are the principles of legal, organizational and materially-financial independence within the limits of competence, defined by the Law № 280 and by other laws (Article 4). Article 16.5 of the Law № 280 secures that on behalf and in the interests of territorial communities the right of subject of municipal property are carried out by respective councils, and Article 60 sets forth the term of the right of municipal ownership.

According to the Article 140 of the Constitution and Article 2 of the Law № 280 the content of the activity of local self-government is the solution of issues of local significance in the interests of territorial community by community itself independently or under responsibility of bodies and officials of local self-government. Article 1 of the Law № 280 determines the term "right of communal ownership" as the right of territorial community to own, expediently, economically, effectively to use and dispose at its own discretion and in its own interests the property which belongs to it, both directly and through bodies of local self-government.

Since bodies of local self-government are not economic entities and they are forbidden to carry out entrepreneurial activity, their correct choice of organizational and legal form of economic entity established by these bodies is of great importance. Article 24.3 of the Economic Code determines the specific characteristics of management of economic activities in the communal sector of economy and, in particular, foresees, that the economic entities of municipal sector of economy are subjects, operating only on the basis of community property, and also subjects, the statutory fund of which has the stake of community property that exceeds 50% or is of the size, that ensues the bodies of local self-government with the right of the decisive influencing on economic activity of these subjects.

According to the Article 24.1 of the Economic Code management of economic activity in the municipal sector of economy is carried out through the system of organizationally-economic authorities of territorial communities and bodies of local self-government as to the economic entities which belong to the municipal sector of economy and perform their activity, on the ground of the right to economic competence or right for an operative management. The activity in municipal sector of economy on the basis of the indicated limited property rights is carried out exceptionally by municipal unitary enterprises according to Article 78.3 of this Code. Therefore the choice by the founder of organizational form of the economic entity, created on basis or with the involvement of municipal property, must depend on determination of the aims of their activity in the constituent documents.

If the main task of the economic entity in the municipal sector of economy is a production of goods or services for satisfaction of vital necessity of habitants of the proper territorial community, for example, on a water-supply, heating, export of garbage and wastes, etc., its organizational and legal form should be a municipal unitary enterprise. Municipal unitary enterprises are economic entities which provide the population with necessary services and the basis of their activity is the interests of the territorial community.

Realization of corporate rights by the bodies of local self-government concerning economic societies aims at expedient, economic and effective use of municipal property, instead of satisfaction of vital necessity of habitants of territorial community. Therefore Article 24 of the Economic Code does not foresee classifying such economic societies as economic entities in relation to which the management of territorial communities and bodies of local self-government is carried out through the system of their organizationally-economic authorities.

According to the principle of proportionality, that is the element of the idea of law and the ideology of justice, set forth in Article 5.8 of the Law the limitation of rights of creditors of economic entities in the municipal sector of economy for the satisfaction of the requirements in proceedings in bankruptcy cases should correspond to legitimate purpose necessary for the society.

In estimating the correlation of aims of state policy as to the bankruptcy issues concerning the municipal unitary enterprises and limitation by the state of rights for the creditors of the mentioned enterprises to a fair trial which is secured in Article 5.8 of the Law, the Constitutional Court considers that this limitation is proportionate and publicly necessary for the satisfaction of vital necessity of habitants of territorial communities who may get proper municipal services exceptionally from such categories of enterprises. 
The fact of availability of a bankruptcy case of municipal unitary enterprise or its absence may not influence the realization by the respective council of its right as to decision-making about non-application of the Law to this enterprise. Therefore, a body of local self-government while realizing its authority, foreseen in Article 5.8 of the Law, is not obliged to co-ordinate preliminary with creditors of municipal unitary enterprise and with other interested persons its decision about non-application as to it of the provision of the Law or to suggest measures on prevention of bankruptcy of this enterprise.

The list of grounds for termination of proceedings in a bankruptcy case, set in Article 40 of the Law, is not complete, as this norm does not foresee termination of proceedings in bankruptcy case provided there are circumstances, stated in Article 5.8 of the Law. The Constitutional Court considers that the positive duty of the legislator is to fill in the gap in Article 40 of the Law for the proper application of the indicated provisions by courts.
Thus, the Constitutional Court held:
The provisions of the Article 5.8 of the Law of Ukraine "On renewal of debtor’s paying capacity or recognizing him bankrupt" is to be understood as follows:

The term "legal entity - enterprises, which are objects of right of municipal ownership", applied in Article 5.8 of the Law, shall concern municipal unitary enterprises only.

The respective council of bodies of local self-government has a right exceptionally at its plenary session to take a decision about non-usage of the provisions of the Law as to the municipal unitary enterprises which are in municipal property of its territorial community, both prior to initiating a bankruptcy case of these enterprises and at any stage of proceedings in bankruptcy case.

Proceedings in a bankruptcy case of municipal unitary enterprises in cases, envisaged in Article 5.8 of the Law, are subject to termination regardless of whether the decision of the respective council of bodies of local self-government about non-usage of provisions of this Law as to these enterprises is adopted, or after initiation by a court of general jurisdiction of proceedings in case on their bankruptcy.

