Summary to the Decision of the Constitutional Court of Ukraine № 4-rp/2015 dated May 13, 2015 in the case upon the constitutional appeal of citizen Vadym Leonidovych Serdiuk on the official interpretation of the provisions of Article 63.3 of the Law "On pension provision of persons, dismissed from military service and some other persons"
Citizen Vadym Leonidovych Serdiuk applied to the Constitutional Court of Ukraine for the official interpretation of the first sentence of Article 63.3 "On  pension provision of persons, dismissed from military service and some other persons"№ 2262-XII dated April 9, 1992 (hereinafter referred to as “the Law”), according to which ""all pensions granted under this Law are subject to recalculation in connection with a change of a size of at least one of the types of financial support of relevant categories of military personnel, persons entitled to a pension under this Law, or in connection with the introduction new monthly additional types of financial support (allowances, bonuses, increases) referred to in the first sentence of Article 63.3 of the Law.

According to the petitioner, such inconsistency has led to a violation of his constitutional right to equality before the law, guaranteed by Article 24.1 of the Constitution.

Ukraine is proclaimed a sovereign and independent, democratic, social, law-based state in which the principle of the rule of law is recognised and effective; The Constitution of Ukraine has the highest legal force; Laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it; Bodies of state power and bodies of local self-government and their officials are obliged to act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and the laws of Ukraine. (Articles 1, 8.1, 8.2, 19.2 of the Constitution).

Citizens have the right to social protection that includes the right to provision in cases of complete, partial or temporary disability, the loss of the principal wage-earner, unemployment due to circumstances beyond their control and also in old age, and in other cases established by law (Article 46.1 of the Constitution). The citizens' right to social protection, for implementation of which it is necessary to ensure a set of state-legal measures, one of which is the legal definition of the foundations of social protection, forms and types of pension provision is guaranteed in Ukraine at the constitutional level (Article 92.1.6 of the Constitution).

Under the Constitution, the Cabinet of Ministers ensures the implementation of the Constitution and laws, including the field of social protection (Articles 116.1.1, 116.1.3).

General terms, procedure of calculation and the amount of pensions are determined, in particular, by the laws "On Pension Provision" № 1788-XII dated November 5, 1991 and "On mandatory state pension insurance" № 1058-IV dated July 9, 2003.

Pension provision of certain categories of citizens is governed by special laws with account of working conditions, nature, complexity and importance of the performed work, degree of responsibility, certain restrictions of the constitutional rights and freedoms of others.

The law aims at implementing by the persons who served military service, of their constitutional right to state pension provision in the cases stipulated by the Constitution and the Law, and aims to establish the unity of conditions and rules of pension provision of this category of citizens (preamble of the Law). Article 11.3 of the Law stipulates that changing the conditions and norms of pension provision of persons dismissed from military service and some other persons entitled to a pension under the law, is carried out exclusively by amending the Law and the Law "On mandatory state pension insurance".

One of the conditions of pension provision of military personnel is the determination of the types of financial support which are taken into account when calculating pensions. According to Article 43.3 of the Law, persons to the officers, ensigns and warrant officers, extended military servicemen and military servicemen enlisted on a contract basis, to persons who are entitled to a pension under the Law, and their family members are calculated with account, in particular, of the monthly additional types of financial support (allowances, bonuses, increases) and premiums in the amount established by legislation. 
The provisions of the first sentence of Article 63.3 of the Law provide for the grounds for recalculation of pensions and a list of monthly additional types of financial support which are taken into account for their recalculation. For instance, all pensions granted under the Law are subject to recalculation, including, in connection with the introduction of the new monthly additional types of financial support (allowances, bonuses, increases) and premiums in the amount established by legislation to the relevant categories of military personnel, persons entitled to a pension under the Law.

Analysis of the above provisions of the Law indicated the single approach of the legislator to determination of the types of financial support of military personnel which are taken into account both when granting pensions (Article 43), and recalculating pensions which were granted earlier (Article 63).

The Constitutional Court emphasises that it is the Verkhovna Rada only that determines the types of financial support for the calculation and recalculation of pensions of military personnel and persons entitled to a pension under the Law by adopting the laws, and the Cabinet of Ministers takes measures to ensure the right of persons to pension provision, guided by the Constitution and laws.

Thus, the list of monthly additional types of financial support, introduction of which is the basis for recalculation of pensions of specified categories of persons is determined by laws exclusively.

Grammatical analysis of the provisions of the first sentence of Article 63.3 of the Law gives grounds to state that the words "allowances, bonuses, increases" are an established construction of the phrase "new monthly additional types of financial support", which indicates that such types are only allowances, bonuses, increases.
Thus, the Constitutional Court of Ukraine held that the provisions of the first sentence of Article 63.3 of the Law "On  pension provision of persons, dismissed from military service and some other persons"№ 2262-XII dated April 9, 1992 with subsequent amendments, according to which "all pensions granted under this Law are subject to recalculation in connection with a change of a size of at least one of the types of financial support of relevant categories of military personnel, persons entitled to a pension under this Law or in connection with the introduction of new monthly additional types of financial support (allowances, bonuses, increases) for these categories of persons and premiums in the amount prescribed by legislation" in terms of the questions raised in the constitutional appeal shall be understood as reading that the new monthly additional allowances to relevant categories of military personnel established exclusively by the laws in view of introduction of which all pensions granted under this law are subject to recalculation, include only allowances, bonuses, increases.
