Summary to the Decision No. 4-rp/2004 of the Constitutional Court of Ukraine as of March 2, 2004

The subjects of the right to constitutional appeal and constitutional petition made a submission to provide the official interpretation of the provisions laid down in Articles 1 and 10 of the Law "On the privatization of the state dwelling stock", hereinafter referred to as "the Law", specifying, among other, that the provisions laid down in Article 10.2 of the Law are applied differently by the bodies of state power, courts, and bodies of local self-government that resulted, in their opinion, in the violation of the rights of citizens to exercise their rights to property and the right to protection thereof in the judicial procedure (Article 55) as guaranteed by Articles 41.1, 41.4 of the Constitution.

Therefore, some bodies share a view that the owners of the privatized apartments at the same time are also the co-owners of the auxiliary premises of the apartment houses (basements, attics, stairways, trolley rooms, etc.). Such right of the apartment owners, in their opinion, arises from privatization of the residence and, therefore, their consent is required in order to perform any legal act as to the auxiliary premises (sale, letting on lease, transfer to use, reconstruction, etc.). The others proceed from the fact that the owners of the privatized apartments for acquiring the right of joint property to auxiliary premises should perform additional activities for this purpose.

The Constitutional Court, deciding on the case, proceeded from the following. Auxiliary premises, in accordance with Article 10.2 of the Law, become an object of common property right of the apartment house co-owners, i.e. their joint property, simultaneously with the privatization of the apartments by citizens that is evidenced by a single document – the certificate of the property right to the apartment. The acknowledgement of the right so acquired does not require performance of any other additional legal act. The owners of the apartments are not required to establish for this purpose associations of apartment house co-owners. The right to apartments of the state dwelling stock and auxiliary premises belonging to them so acquired by the citizens is inviolable (Article 41 of the Constitution), provided by the state and protected by the court (Article 55 of the Constitution).

In accordance with the Constitution, any and all subjects of the property right shall be equal before the law. In the apartment houses, where not every apartment is privatized or completely privatized, the owner(s) of non-privatized apartments (their assignees) and owners of the privatized apartments in the apartment houses shall be co-owners of auxiliary premises equal in their rights. They are equal in their right to possess, use, and dispose of such auxiliary premises.

Analyzing the issue of the right of privatized and non-privatized apartments owners in apartment houses and bodies of local self-government and local state administrations to dispose of auxiliary premises, and also structural components of such houses (foundation, partition walls, floor slabs, stairways etc.), the Constitutional Court proceeded from the legal characteristics of the apartment owners' joint property, concretized in the Law "On the apartment house co-owners associations". As per Article 19 of the said Law, the joint property of the apartment owners consists of indivisible and common property. The indivisible property is subject to their common joint ownership and is not subject to disposal, the joint property is subject to joint partial ownership. In accordance with the said Law, co-owners of auxiliary premises have the right to dispose of them in the limits specified by the said Law and civil legislation.
