
Summary to the Decision of the Constitutional Court of Ukraine No. 35-rp/2009 dated December 24, 2009 in the case upon the constitutional petition of the Cabinet of Ministers of Ukraine concerning the official interpretation of the provisions of Article 2 and 3.1.4 of the Law of Ukraine “On the Procedure for the Resolution of Collective Labour Disputes (Conflicts)”

Subject of the right to constitutional petition – the Cabinet of Ministers of Ukraine – applied to the Constitutional Court with a petition for the official interpretation of the provisions of Article 2 and 3.1.4 of the Law “On the Procedure for the Resolution of Collective Labour Disputes (Conflicts)” No. 137/98-VR dated March 3, 1998 (hereinafter referred to as “the Law”) in a system conjunction with the provisions of Article 1 of the Law, Article 20.1.2. of the Law “On the Cabinet of Ministers of Ukraine”, Articles 1, 5, 16, 20 and 23.6 of the Law “On the Associations of Employers” and Articles 2.3 and 3.2.3 of the Law “On Collective Contracts and Agreements” concerning notions “parties of socio-labour relations” and “parties to collective labour dispute (conflict) at the national level”.
According to the Constitution, everyone has the right to labour which includes the possibility to earn one’s living by labour that he or she freely chooses or to which he or she freely agrees; the State creates conditions for citizens to fully realise their right to labour, guarantees equal opportunities in the choice of profession and of types of labour activity, implements programmes of vocational education, training and retraining of personnel according to the needs of society (Articles 43.1 and 43.2).

The rights of everyone to proper, safe and healthy labour conditions, remuneration no less than established by law, rest and social protection are also entrenched in the Fundamental Law (Articles 43.4, 45.1, 46.1).

In order to protect labour and socio-economic rights and interests, citizens have the right to be members of trade unions, to participate in strikes and to use other remedies of protection of their rights and freedoms from violations and unlawful encroachments not prohibited by law (Articles 36.3, 44.1, 55.5 of the Constitution).

The Cabinet of Ministers of Ukraine, as the highest body in the system of bodies of executive power, is conferred with the authorities to take measures to ensure human and citizens’ rights and freedoms, to ensure the policy in the spheres of labour and employment of the population as well as social security, to elaborate and implement national programmes of economic, scientific and technical, and socio-cultural development of Ukraine, to manage the objects of state property in accordance with law, to elaborate the draft law on the State Budget of Ukraine and to ensure its implementation (Article 113.1, 116.2, 116.3, 116.4, 116.5, 116.6 of the Constitution).
In the process of realisation of the right to labour, safe and healthy labour conditions, remuneration and social protection, the divergences, i.e. collective labour dispute (conflict) may arise between the parties to socio-labour relations concerning the establishment of new or the amendment of the existing socio-economic labour conditions, the conclusion or the amendment of collective contract or agreement, the execution of collective contract or agreement, or their separate provisions, or the failure to execute labour legislation (Article 2 of the Law).
Pursuant to Article 3.1.4 of the Law, the parties to collective labour dispute (conflict) at the national level are employees of one or several industries (professions), trade unions (joint trade unions) or other bodies authorised by employees and owners, associations of owners, or bodies (representatives) authorised by owners on the territory which covers the majority of administrative-territorial units of Ukraine enlisted in Article 133.2 of the Constitution.
Demands of employees to the owners of enterprises, institutions and organisations at the national level are formulated and approved either by a decision of the elected body of a respective trade union (joint trade union) in cases when the interests of employees are represented by a trade union (joint trade union) or by the conference of the representatives of enterprises, institutions and organisations elected by an assembly (conference) of the employees of enterprises, institutions, organisations involved in dispute (conflict) in cases when the interests of the employees are represented by other organisations  (bodies) authorised by employees (Article 4.2 of  the Law).  
Collective labour dispute (conflict) arises at the moment when the authorised representative body of employees, category of employees or a trade union received a notice on refusal to satisfy collective demands in full or in part and adopted a decision on the disagreement with the decision of owner or body (representative) authorised by him/her or when the deadline for the consideration of demands prescribed by the Law expired and a reply from owner is not received (Article 6.1 of the Law).
The analysis of the mentioned articles of the Constitution, the Law, the Laws “On the Cabinet of Ministers of Ukraine” and “On the Management of Objects of State Property” gives grounds to conclude that the Government of Ukraine, as a body of state power which ensures the implementation of socio-economic policy of the State and administers the objects of the state property, is conferred with the authorities which enable it to be a party to a collective labour disputes (conflicts) at the national level and to participate at this level in resolving the issues defined by law.
Thus the Constitutional Court of Ukraine held:

1. In the aspect of the issues raised in the constitutional petition the provisions of Article 3.1.4 of the Law “On the Procedure for the Resolution of Collective Labour Disputes (Conflicts)” No. 137/98-VR dated March 3, 1998 shall be understood in such a way as meaning that the Cabinet of Ministers, as the highest body in the system of bodies of executive power and the subject of the management of the objects of the state property within the limits of the authorities envisaged by the Constitution and laws of Ukraine, may be a party to a collective labour dispute (conflict) at the national level regarding the issues provided by Article 2 of the Law “On the Procedure for the Resolution of Collective Labour Disputes (Conflicts)”.

2. To terminate the constitutional proceedings in the case concerning the official interpretation of the provisions of Article 2 and 3.1.4 of the Law “On the Procedure for the Resolution of Collective Labour Disputes (Conflicts)” No. 137/98-VR dated March 3, 1998 in the part of construing the notions “parties of socio-labour relations” and “parties to collective labour dispute (conflict) at the national level” on the basis of Article 45.2 of the Law of Ukraine “On the Constitutional Court of Ukraine” and §51 of the Rules of Procedure of the Constitutional Court of Ukraine  – the failure of the constitutional petition to meet the requirements envisaged by the Constitution and the Law of Ukraine “On the Constitutional Court of Ukraine”.

