Summary to the Decision of the Constitutional Court of Ukraine No. 32-rp/2009 dated December 17, 2009 in the case upon the constitutional petition of 45 People’s Deputies of Ukraine concerning conformity with the Constitution (constitutionality) of provisions of Articles 127.2, 127.6, 128.5 of the Law “On the Judicial System of Ukraine” and the Decrees of the President of Ukraine “On the State Judicial Administration of Ukraine” and “On the Regulation On the State Judicial Administration of Ukraine”

Subject of the right to constitutional petition – 45 People’s Deputies of Ukraine – applied to the Constitutional Court of Ukraine with a petition to recognise as unconstitutional the provisions of Articles 127.2, 127.6, 128.5 of the Law “On the Judicial System of Ukraine” No. 3018-III dated February 7, 2002 (hereinafter referred to as “the Law”) and Decrees of the President of Ukraine “On the State Judicial Administration of Ukraine” No. 780 dated August 29, 2002 (hereinafter referred to as “the Decree No. 780”) and “On the Regulation On the State Judicial Administration of Ukraine” No. 182 dated March 3, 2003 (hereinafter referred as  “the Decree No.182”).

Pursuant to Article 6 of the Constitution, the state power in Ukraine is exercised on the principles of its division into legislative, executive and judicial; bodies of legislative, executive and judicial power exercise their authority within the limits established by the Constitution and in accordance with the laws of Ukraine.

The Constitution has the highest legal force, and laws, as well as other normative legal acts, are adopted on its basis and shall be conformant therewith (Article 8.2 of the Fundamental Law). Bodies of state power and bodies of local self-government and their officials are obliged to act only on the basis, within the limits of authority, and in the manner envisaged by the Constitution and laws of Ukraine (Article 19.2 of the Constitution).

In view of Article 106.1.31 of the Constitution, the President of Ukraine performs the authorities prescribed by the Constitution, which disables him to perform other authorities besides those envisaged by the Fundamental Law. This has been repeatedly upheld in the case-law of the Constitutional Court.

In 2002, the Verkhovna Rada of Ukraine enacted the Law which Article 152.2 read that the State Judicial Administration of Ukraine (SJA) is a central body of executive power for the organisational support of the activities of the courts of general jurisdiction and other bodies and institutions within the judicial system. In accordance with Article 127.2 and 127.6 of the Law, the President appointed and dismissed the Head and the Deputy Heads of the SJA, and under Article 128.5 of the Law the Regulation on the SJA had to be approved by the Decree of the President upon the submission of the Prime Minister approved by the Council of Justice.

Enabling the operation of the Law, the President of Ukraine enacted the Decrees No. 780 and No. 182 whereby established the SJA and approved the Regulation on the SJA.

The authorities of the President enlisted in Articles 127.2, 127.6, 128.5 of the Law were founded on the provisions of Article 106 of the Constitution as of June 28, 1996, namely 106.1.10 and 106.1.15, which allowed the President, upon the submission of the Prime Minister, to establish, reorganise and remove central bodies of executive power, appoint the heads of such bodies and terminate their authorities.

The Law “On Introducing Amendments to the Constitution of Ukraine” No. 2222-IV   dated December 8, 2004 (entered into force on January 1, 2006) amended inter alia Articles 106, 116 of the Constitution. In line with the amended Article 106 of the Fundamental Law, the President of Ukraine has no authority to establish central bodies of executive power and regulate their activities, as well as appoint and dismiss the heads of such bodies. According to the supplemented items 91 and 92 of Article 116 of the Constitution, the authorities in question pertain to the Cabinet of Ministers which establishes, reorganises and removes, in accordance with the law, ministries and other central bodies of executive power. Enabling the operation of these provisions of the Constitution, the Law of Ukraine “On the Cabinet of Ministers of Ukraine” stipulates that ministries and other central bodies of executive power are responsible before, accountable to and under the control of the Cabinet of Ministers; the Cabinet of Ministers appoints and dismisses, under the submission of the Prime Minister, the heads of central bodies of executive power which are not members of the Government (Article 22.2 and 22.9.1). Since the Head of the SJA is not a member of the Government his/her appointment and dismissal is the authority of the Cabinet of Ministers of Ukraine.

Thus, the disputed provisions of the Law concerning the authorities of the President of Ukraine enlisted in Articles 127.2, 127.6, 128.5 do not conform with Articles 8, 19, 106 and    116 of the Constitution.


In view of the above-mentioned the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution (unconstitutional) some provisions of the Law of Ukraine “On the Judicial System of Ukraine” No. 3018-III dated  February 7, 2002, namely:

- Article 127.2 concerning the appointment and dismissal of the Head of the State Judicial Administration of Ukraine by the President of Ukraine;

- Article 127.6 concerning the appointment and dismissal of the Deputy Heads of the State Judicial Administration of Ukraine by the President of Ukraine;

- Article 128.5 concerning the approval by the President of Ukraine of the Regulation on the State Judicial Administration of Ukraine.

2. To terminate the constitutional proceedings in the case in the part of examination of the constitutionality of the Decrees of the President of Ukraine “On the State Judicial Administration of Ukraine” No. 780 dated August 29, 2002 and “On the Regulation On the State Judicial Administration of Ukraine” No. 182 dated March 3, 2003 on the ground of Article 45.3 of the Law of Ukraine “On the Constitutional Court of Ukraine” – the lack of authority of the Constitutional Court of Ukraine to resolve the issues raised in the constitutional petition. 

