Summary to the Decision of the Constitutional Court of Ukraine No. 31-rp/2009 dated December 10, 2009 in the case upon the constitutional appeal of private enterprise “Autoservice” concerning official interpretation of provisions of Articles 177, 760, 777.2 of the Civil Code of Ukraine (case on the preemptive right of a property tenant to buy military property)

Pursuant to the Constitution all subjects of the right of property are equal before the law; everyone has the right to own, use and dispose of his or her property, and the results of his or her intellectual and creative activity; the right of private property is acquired by the procedure determined by law; the legal regime of property is determined exclusively by the laws of Ukraine (Articles 13.3, 41.1, 41.2, 92.1.7). 

According to Articles 2.2, 318 of the Civil Code of Ukraine (hereinafter referred to as “the Code”) the State participates in civil relations and is one of the subjects of the right of property. The state owns property, including monetary assets, which belongs to the Ukrainian State. Ownership rights on behalf of a State and in its interests are exercised respectively by bodies of state power (Articles 326.1, 326.2 of the Code). 

Pursuant to the provisions of Article 1 of the Law “On the Legal Regime of Property in the Armed Forces of Ukraine” the military property is considered to be state-owned property reserved for military units, institutions, establishments and organisations of the Armed Forces of Ukraine (hereinafter referred to as “military units”). The military property includes buildings, facilities, transmitting units, all types of arms, military and other types of equipment, ammunition, combustible and lubrication materials, food supplies, naval stores, technical, airdrome,  cultural and educational, medical, veterinarian, household, chemical, engineering property, communications property etc.

In accordance with the laws “On the Legal Regime of Property in the Armed Forces of Ukraine” (Article 6.2), “On Economic Activity in the Armed Forces of Ukraine” (Articles 1.1, 7.3) there are several types of military property: the property excluded from the civil turnover – arms, ammunition, military and special equipment; and free property in the civil turnover – the property which is applicable for further utilisation but which is not used in daily activities of the army; excess property; integral economic complexes; other installations. 
The Constitutional Court of Ukraine considers that the legal regime of free military property in the civil turnover is identical to that of other types of state property, in particular in the sphere of lease relations except otherwise provided by law.    
Pursuant to Article 777.2 of the Code “a property tenant who fully discharges his or her obligations under a lease contract has the preemptive right over third persons to buy this property in case of its sale”. This norm is provided by § 1 “General Provisions on Rent (Lease)” of Chapter 58 of the Code. Its provisions cover all types of lease property. A law may have specified peculiarities of conclusion and enforcement of a rent (lease) contract (Article 759.2 of the Code). Furthermore, the Code and other law may establish special characteristics for rent of specific types of property (Article 760.3 of the Code). 


The main act of the civil legislation is the Code; other laws which are adopted in compliance with the Constitution and the Code are considered to be acts of civil legislation as well (Article 4.2 of the Code). The Constitutional Court of Ukraine deems that other laws envisaged by Article 760.3 of the Code shall be adopted and be in force according to the rules established by Article 4 of the Code.   
The sphere of lease relations, the subject matter of which is state and communal property, is regulated by the Law “On State and Communal Property Lease”. Article 1.3 of this law stipulates that the lease relations of movable and real property reserved to military units are regulated by this law with account taken of specific features envisaged by the Law “On Economic Activity in the Armed Forces of Ukraine”. Articles 7.2 – 7.5 of the latter provide the following details of lease of movable and real military property: the Cabinet of Ministers of Ukraine establishes the order of granting a permission to military units to lease the movable and real property reserved to them; it is prohibited to lease arms, ammunition, military and special equipment; lease of military property to legal and natural persons is fulfilled on competition basis only; value assessment of the military property which is subject to lease is executed according to the procedure to be approved by the Cabinet of Ministers of Ukraine.
The Constitutional Court of Ukraine considers that interrelation between the Code and the laws which regulate the specific features of rent (lease) of individual types of property lies in the fact that the norms of these laws to one extent or another establish the legal mechanism of enforcement of the relative norm of the Code or envisage additional conditions for its enforcement or exclude the application of the Code’s norms in case it is explicitly provided by them or comes from their content. 

Since the laws “On State and Communal Property Lease”, “On Economic Activity in the Armed Forces of Ukraine” have not envisaged the prohibition concerning the preemptive right of a property tenant to buy the state property, including military property, therefore the legal relations which arise between landlord and a property tenant in case of sale of the military property which was the subject matter of lease is covered by the effect of the norm stipulated in Article 777.2 of the Code.    
Alienation of state and communal property to private ownership is fulfilled both by means of privatisation and other methods provided by law. 

Articles 6.1 – 6.3 of the Law “On the Legal Regime of Property in the Armed Forces of Ukraine” specify that alienation of military property is executed by the Ministry of Defense of Ukraine through the offices of the enterprises and the organisations authorised by the Cabinet of Ministers of Ukraine upon the results of the tender procedure. The decision on alienation of military property which is applicable for further utilisation but it is not used in daily activities of the army, excess property as well as integral economic complexes and other real property is adopted by the Cabinet of Ministers of Ukraine upon the submission by the Ministry of Defense of Ukraine. The order of such alienation is defined by the Government of Ukraine. This conforms with the provisions of Article 141.6 of the Commercial Code of Ukraine according to which the economic entity sells state property which belongs to basic funds on a competitive basis only. 

Article 777 of the Code envisages two preemptive rights of a property tenant who fully discharges his or her obligations under a lease contract over third persons, in particular: to conclude a lease contract for a new term and to buy the property in case of its sale. 

The legislator restriction of the rights of owner of the rent (lease) property to dispose of it is based on rational and reasonable criteria.    

The Constitutional Court of Ukraine proceeds from the fact that a State is authorised to accept the civil law restrictions of such property while managing the property assigned to it in order to attract financial resources to public funds (e.g. to obtain credits on security of the property, or to lend the property in order to receive rental payments etc.) or refrain from it. However, establishing relevant restrictions the State shall take into consideration that in the future the right of alienation of respective property may be limited by these restrictions.  
The Constitutional Court of Ukraine deems that the provision of Article 777.2 of the Code concerning the preemptive right of a property tenant to buy this property in case of its sale does not violate the property rights of owners.   
Thus, the Constitutional Court of Ukraine held that the provisions of Articles 177, 760, 777.2 of the Civil Code of Ukraine in the aspect of the constitutional appeal shall be understood as reading that a property tenant who fully discharges his or her obligations under a lease contract of military property, which is not excluded, or limited in the civil turnover and may be a subject matter of a lease contract, has the preemptive right over third persons to buy this property in case of its sale.    
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