Summary to the Decision of the Constitutional Court of Ukraine dated June 8, 2016 No. 3-rp/2016 in the case upon the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights concerning the conformity of Article 11.9.7 of the Law of Ukraine on State Assistance to Families with Children to the Constitution of Ukraine (constitutionality) (case on the termination of childbirth allowance)
Subject of the right to constitutional petition – Ukrainian Parliament Commissioner for Human Rights – appealed to the Constitutional Court with a petition to recognise Article 11.9.7 of the Law on State Assistance to Families with Children dated November 21, 1992 No.2811-XII with subsequent amendments (hereinafter referred to as "the Law"), whereby childbirth allowance shall be terminated "in case of other circumstances", as non-conforming to the Constitution (unconstitutional).
Article 11.9 of the Law provides that childbirth allowance shall be terminated in case of: beneficiary deprivation of parental rights; taking the child from beneficiary without deprivation of parental rights; temporary placement of the child under full state funding; termination of guardianship or guardian exemption from the duties on the individual child; misuse of funds and beneficiary failure to provide appropriate conditions for proper maintenance and upbringing of the child; in case of other circumstances. According to the petitioner, the existence of such ground for termination of childbirth allowance as "in case of other circumstances" deprives a person of a possibility to predict what circumstances may result in termination of allowance to him/her and gives public authorities unlimited discretion in deciding on termination of such allowances and therefore does not ensure the protection of a person against arbitrary interference with his/her right to receive childbirth assistance. Ukrainian Parliament Commissioner for Human Rights states that Article 11.9.7 of the Law does not comply with Articles 46.1, 57.1 of the Constitution in the system conjunction with Article 8.1 of the Basic Law.
According to the Constitution of Ukraine, Ukraine is a democratic, law-based state (Article 1); human being, his or her life and health, honour and dignity, inviolability and security are recognised in Ukraine as the highest social value; human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State; the State is answerable to the individual for its activity; to affirm and ensure human rights and freedoms is the main duty of the State (Article 3); family, childhood, motherhood and fatherhood are protected by the state (Article 51.3). The fundamentals of social protection, the principles of the regulation of marriage, family, and protection of childhood, motherhood and fatherhood are determined exclusively by the laws (Article 92.1.b of the Constitution).
According to the Law of Ukraine on Protection of Childhood, the state must provide appropriate conditions for upbringing, physical, mental, social, spiritual and intellectual development of children, their social and psychological adaptation and active life, growth in a family environment in an atmosphere of peace, dignity, respect, freedom and equality (Article 4). The priority in the legal regulation of family relations is to ensure appropriate upbringing of every child in a family, the possibility of spiritual and physical development (Article 1.2 of the Family Code).

The Law is aimed at assuring priority of state assistance to families with children within the general system of social protection of population; according to the Constitution of Ukraine, it establishes a state-guaranteed level of material support to families with children by granting state pecuniary assistance with account of family composition, its income and age of children (Preamble of the law). Under Article 1.1 of the Law, Ukrainian citizens, whose families bring up and have minors, shall be entitled to state assistance in cases and under conditions stipulated by the Law and other laws of Ukraine. According to Article 3.1.2 of the Law, childbirth allowance is one of the types of state assistance to families with children. Such assistance shall be granted and paid by bodies of social protection of population; it shall be assigned for one of the parents (guardian) residing with the child; coverage of expenses for its disbursement shall be effected for account of funds of the State Budget of Ukraine as subventions to local budgets (Articles 4, 5.1, 10.1 of the Law), given the conditions set out in Article 11 of the Law. Thus, childbirth allowance is a form of state assistance within the general system of social protection of population and it is granted to ensure the appropriate level of financial support for families with children, create proper conditions for the maintenance and upbringing of children.

Article 11.9 of the Law lists the grounds for termination of childbirth allowance, namely, beneficiary deprivation of parental rights; taking the child from beneficiary without deprivation of parental rights; temporary placement of the child under full state funding; termination of guardianship or guardian exemption from the duties on the individual child; misuse of funds and beneficiary failure to provide appropriate conditions for proper maintenance and upbringing of the child; in case of other circumstances. However, the Law does not establish criteria for bodies of social protection of population to determine "other circumstances".
The Constitutional Court of Ukraine finds that the list of grounds for termination of childbirth allowance is enshrined in the Law in order to prevent inappropriate use of State Budget funds allocated for such assistance, and prevent arbitrary interference of public authorities with the right of a person to receive it. Since this list is not exhaustive and the right to determine additional list of grounds is not delegated to another public authority, it creates the possibility of arbitrary interference of public authorities with the person's right to receive state childbirth assistance.

In Ukraine, the principle of the rule of law is recognised and effective (Article 8.1 of the Constitution), and one of its elements is the legal certainty of laws and other normative legal acts. The Constitutional Court of Ukraine proceeds from the fact that the principle of legal certainty does not preclude recognition of some discretion of public authorities in decision-making, nevertheless in this case there should be a mechanism to prevent abuse. This mechanism should ensure, on the one hand, the protection of a person against arbitrary interference of public authorities with his/her rights and freedoms, and on the other – the person should have possibility to foresee actions of these bodies. Analysis of the content of Article 11.9 of the Law indicates that the law-maker has provided such ground for termination of childbirth allowance as "in case of other circumstances" without fixing criteria of their definition. Thus, the Law provides discretion of public authorities in deciding on the termination of such allowance, but there is no clearly defined scope of it. The Constitutional Court of Ukraine considers that the discretionary powers of a public authority to terminate childbirth allowance should be clearly defined in the Law.
Instead, the existence of unclearly defined list of grounds for termination of childbirth allowance and the fact that the bodies of population social protection have discretionary powers without specifying their scope in the Law could lead to violation of the right of a person to receive childbirth assistance. Legal regulation of the grounds for termination of childbirth allowance provided for in Article 11.9.7 of the Law, shows non-compliance of the principle of legal certainty as an element of the rule of law, guaranteed by Article 8.1 of the Basic Law. Thus, Article 11.9.7 of the Law, which provides for the termination of childbirth allowance "in the case of other circumstances," is in conflict with Article 8.1 of the Constitution of Ukraine.

Thus, the Constitutional Court of Ukraine held  to recognise Article 11.9.7 of the Law on State Assistance to Families with Children dated November 21, 1992 No. 2811-XII with subsequent amendments, whereby the childbirth allowance is terminated "in case of other circumstances", as non-conforming to the Constitution of Ukraine (unconstitutional).
Article 11.9.7 of the Law on State Assistance to Families with Children dated November 21, 1992 No. 2811-XII with subsequent amendments, recognised unconstitutional, loses its validity on the day of the adoption of the Decision by the Constitutional Court of Ukraine.
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