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The Constitutional Court of Ukraine in the composition of judges:


Yurii Baulin – Chairman,


Serhii Vdovichenko,


Mykhailo Hultai,


Mykhailo Zaporozhets – judge-rapporteur,


Oleksandr Kasminin,


Oleksandr Lytvynov,


Mykola Melnyk,


Serhii Sas,


Oleh Serheichuk,


Ihor Slidenko, 


Oleksandr Tupytskyi,


Natalia Shaptala,


Stanislav Shevchuk – judge-rapporteur,


Viktor Shyshkin,


considered at its plenary session the case upon the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights concerning the conformity to the Constitution of Ukraine (constitutionality) of the provisions of paragraph two Article 1712 of the Code of Administrative Proceedings of Ukraine.

The grounds for consideration of the case according to Articles 39 and 40 of the Law Ukraine "On the Constitutional Court of Ukraine," was the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights.

The basis for consideration of the case according to Article 71 of the Law of Ukraine "On the Constitutional Court of Ukraine" is the statement of the subject of the right to constitutional petition on the unconstitutionality of the provisions of paragraph two Article 1712 of the Code of Administrative Proceedings of Ukraine.

Having heard judges-rapporteurs M.Zaporozhets, S.Shevchuk and having examined the materials of the case, including the positions expressed by the Chairman of the Verkhovna Rada of Ukraine, the Ministry of Justice of Ukraine, the Supreme Court of Ukraine, the Supreme Administrative Court of Ukraine, scholars of the Koretsky Institute of State and Law of the National Academy of Sciences of Ukraine, National University "Odessa Law Academy", Yaroslav Mudryi National Law University, National School of Judges of Ukraine, Kharkiv Regional Institute of Public Administration of the National Academy of Public Administration under the Office of the President of Ukraine, the Constitutional Court of Ukraine

f o u n d:

1. The subject of the right to constitutional petition ‒ the Ukrainian Parliament Commissioner for Human Rights ‒ appealed to the Constitutional Court of Ukraine to recognise the provisions of paragraph two Article 1712 of the Code of Administrative Proceedings of Ukraine, according to which decision of local general court as administrative court in cases concerning decisions, actions or omission of subjects of authority on bringing to administrative liability shall be final and may not be appealed, as such that do not meet the requirements of Articles 8.1, 55.1, 55.2, 64, 129.3.8 of the Constitution of Ukraine (unconstitutional).


Referring to the legal positions of the Constitutional Court of Ukraine set forth in the Decisions dated December 11, 2007 № 11-rp/2007 and August 29, 2012 № 16-rp/2012, the petitioner notes that the disputed provisions of the Code of Administrative Proceedings of Ukraine restrict the right for challenging in appeal and cassation of the decision of a local general court as an administrative court in the indicated cases, they are unjustified and run contrary to the principles of the rule of law.

2. In deciding on the issue raised in the constitutional petition, the Constitutional Court of Ukraine proceeds from the following.


2.1. Ukraine is a democratic, law-based state where human rights and freedoms and their guarantees determine the essence and orientation of its activity; the State is answerable to the individual for its activity; to affirm and ensure human rights and freedoms is the main duty of the State (Articles 1, 3.2 of the Constitution).

In Ukraine, the principle of the rule of law is recognised and effective; the Constitution of Ukraine has the highest legal force; laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it (Articles 8.1 and 8.2 of the Fundamental Law of Ukraine).

Bodies of state power and bodies of local self-government and their officials are obliged to act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and the laws of Ukraine (Article 19.2 of the Constitution).


According to the Fundamental Law, human and citizen’s rights and freedoms are protected by the court; everyone is guaranteed the right to challenge in court the decisions, actions or omission of bodies of state power, bodies of local self-government, officials and officers (Articles 55.1, 55.2)


The Universal Declaration of Human Rights of 1948 stipulates that Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law (Article 8). The right to effective judicial protection is also stipulated by the International Covenant on Civil and Political Rights of 1966 (Article 2) and the Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 (hereinafter referred to as “the Convention”) (Article 13).
According to Article 92.1.14 of the Constitution of Ukraine, the judicial system, judicial proceedings and the status of judges are determined exclusively by the laws of Ukraine.

One of the main principles of judicial proceedings is ensuring complaint of a court decision by appeal and cassation, except in cases established by law (Article 129.3.8 of the Fundamental Law).


According to the case-law of the European Court of Human Rights, Article 6 of the Convention, which provides for the right to a fair trial, does not set forth requirements for states to establish courts of appeal or cassation. Where such courts exist, guarantees contained in the indicated Article shall also conform the ensure of the efficient access to those courts (paragraph 25 of the Judgment in the case of Delcourt v. Belgium dated January 17, 1970 and paragraph 65 of the Judgment in the case of Hoffmann v. Germany dated October 11, 2001).
The Constitutional Court considers that the right to judicial protection includes, in particular, a possibility to challenge court decisions in appeal and cassation, which is one of the constitutional guarantees of implementation of other rights and freedoms, their protection from violations and illegal encroachments, including false and unjust judgments.

2.2. The Verkhovna Rada of Ukraine, by determining the judicial system and proceedings by the law, has to establish such scope of the right of the participants of the proceedings to instance appeal of decisions of local court which would ensure effective judicial protection. Restriction of the access to appeal or cassation is possible only in exceptional cases with mandatory compliance with the constitutional norms and principles. In establishing the restriction of the right to appeal and cassation of court decisions, the legislator shall be guided by such rule of law component as proportionality. According to the legal position of the Constitutional Court of Ukraine, restriction of human and citizen’s rights and freedoms shall be admissible only when such a restriction is commensurable (proportional) and socially necessary (paragraph sixth of item 3.3 of the reasoning part of the Decision № 26-rp/2009 dated October 19, 2009).
The European Court of Human Rights has repeatedly emphasised in its judgments that the state has the right to set certain restrictions on the right of individuals to access to the court; such restrictions must pursue a legitimate aim, not infringe upon the very essence of this right, and there should be a proportionate correlation between that aim and introduced measures (paragraph 57 of the judgment in the case of Ashendon v. the United Kingdom dated May 28, 1985,  paragraph 96 of the judgment in the case of Krombach v. France dated February 13, 2001).

Thus, according to the Constitution of Ukraine it is allowed to restrict the right to challenge in court the decisions by appeal and cassation (Article 129.3.8), yet it may not be arbitrary and unfair. This restriction should be established by the Constitution and laws of Ukraine only; shall pursue the legitimate aim; shall be provided by the public need to achieve this aim, proportionate and reasonable. In case of restriction of the right to challenge court decisions, the lawmaker is obliged to introduce a legal regulation that will allow to achieve a legitimate aim optimally with a minimum interference with the implementation of the right to judicial protection and not to violate the substantive content of such right.

2.3 Chapter 17 of the Code of Administrative Offences of Ukraine (hereinafter referred to as "the Code") regulates the jurisdiction of cases on administrative offences both to courts (judges) (Articles 221, 2211) and other subjects of authority: administrative commissions at executive committees of village, settlement and city councils; executive committees of the above councils; bodies of internal affairs, bodies of state inspections and other bodies (officials), authorized by the Code (Article 213).

The Code provides that exclusively district, district in city, city or city-district courts (judges) are duly authorised to impose such administrative penalties as administrative arrest, correctional labour, community service, seizure with compensation or confiscation of the object, which became an instrument of committing or  a direct object of the administrative offence (Articles 28.1, 29.1, 301.2, 31, 32.1).

Analysis of the legislation establishing administrative offences which entail such administrative penalty as a fine, allows to conclude that cases on administrative offences are under jurisdiction of both courts (judges) and other subjects of authority. For instance, the Code provides for a fine, imposed by the court in the amount of up to five thousand non-taxable minimum incomes for certain types of administrative offences (Article 1621.3). According to the Customs Code, a fine for violation of customs regulations not imposed by the court, but by another subject of authority (body of  income and charges) is set in the amount of one thousand non-taxable minimum incomes (Articles 469, 477) or 300 percent of the unpaid sum of customs duties (Article 485). 

These types of administrative penalties in terms of the degree of their severity are proportionate to the penalties prescribed by the Criminal Code, including fines, community service, correctional labour, confiscation of property, arrest (Articles 51, 53, 56, 57, 59, 60). Such administrative sanctions and penalties, envisaged by the Criminal Code, restrict the constitutional rights of citizens, namely to freedom and personal inviolability; to freely own, use and dispose of his/her property; to labour (Articles 29, 41, 43 of the Constitution). 

The Code establishes that the ruling of the judge in the case on administrative offence concerning bringing to liability may be appealed to a court of appeal; a ruling of a court of appeal shall come into force immediately after its delivery, shall be final and may not be appealed (Articles 294.2, 294.10).

At the same time pursuant to Article 288.1 of the Code a ruling in cases on administrative offences, delivered not by the court, but by the other subject of authority, may be appealed to a "higher authority (superiour official)" as well as to a local general court as an administrative court in the order determined by the Code of Administrative Proceedings, with particularities established by the Code. For instance, according to Article 18.1.2 of the Code of Administrative Proceedings, all administrative cases concerning decisions, actions or omission of subjects of authority in cases on bringing to administrative liability fall under the jurisdiction of local general courts as administrative courts.  The provisions of Article 1712.2 of the Code of Administrative Proceedings of Ukraine, the constitutionality of which are challenged, stipulate that the decisions of a local general court as an administrative court in cases concerning decisions, actions or omission of subjects of authority concerning bringing to liability shall be final and may not be appealed.

The Constitutional Court of Ukraine considers that the legislator's restriction of the right of an individual to challenge decision of local general courts as administrative courts in appeal and cassation is justified only regarding the decisions in cases on minor administrative offences. In other events, in cases on bringing to administrative liability individuals must have the right to instance appeal of the decision of local general courts as administrative courts.

Having made it impossible to challenge in court of appeal the decisions of local general courts as administrative courts in cases concerning rulings of the subjects of authority on imposing administrative penalties that are proportionate to the penalties established by Criminal Code in terms of their severity, the legislator allowed disproportion between the purpose and measures, taken for its achievement.

This conclusion of the Constitutional Court of Ukraine is consistent with the international acts and the case-law of the European Court of Human Rights.
Pursuant to the provisions of Article 2 of the Protocol №7 to the Convention, Everyone convicted of a criminal offence by a tribunal shall have the right to have his conviction or sentence reviewed by a higher tribunal (item 1); this right may be subject to exceptions in regard to offences of a minor character (item 2).

The European Court of Human Rights in its judgments has indicated that the term "criminal offence" contained in Article 2 of the Protocol № 7 to the Convention has an autonomous meaning and includes harsh types of administrative penalties, by its consequences, which include administrative arrest and significant administrative fines (paragraphs 82, 83 of the judgments in the case of Engel and others v. the Netherlands" dated June 8, 1976, paragraph 55 of the judgment in the case of Gurepka v. Ukraine dated September 6, 2005, paragraph 38 of the judgment in the case of Menarini v. Italy dated September 27, 2011).

According to Item (i) § 4 of Chapter B “Principles” of the Recommendation of the Committee of Ministers to member states on judicial review of administrative acts dated December 15, 2004, the decision of the tribunal that reviews an administrative act should, at least in important cases, be subject to appeal to a higher tribunal, unless the case is directly referred to a higher tribunal in accordance with the national legislation.


Under paragraph 1 of Article 52 of the Charter of Fundamental Rights of the European Union, any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by law and respect the essence of those rights and freedoms. Subject to the principle of proportionality, limitations may be made only if they are necessary and genuinely meet objectives of general interest recognised by the Union or the need to protect the rights and freedoms of others.


Given the above, the Constitutional Court of Ukraine has concluded that the provisions of paragraph two of Article 1712 of the Code of Administrative Proceedings of Ukraine had established in cases regarding the decisions, actions or inaction of subjects of power authority on bringing to administrative liability, a disproportionate restriction of the right to appeal a court decision that violates the essential content of the right of individual to judicial protection.

Therefore, Constitutional Court of Ukraine considers that the provisions of paragraph two of Article 1712 of the Code of Administrative Proceedings of Ukraine contradict Article 8.1, Article 55.1, 129.3.8 of the Constitution of Ukraine.

3. According to Article 70.2 of the Law of Ukraine "On the Constitutional Court of Ukraine", the Constitutional Court of Ukraine may, where necessary, determine in its decision or opinion the procedure and terms of their execution and oblige appropriate state bodies to ensure execution of the decision and adherence to the opinion.

The Constitutional Court of Ukraine considers it necessary to recommend that the Verkhovna Rada of Ukraine should urgently regulate the issue of appeal of the decision of the local general court as the administrative court in cases upon decisions, actions or inaction of subjects of power authority on bringing to administrative liability.

Taking into consideration the above, and guided by Articles 147, 150, 152, 153 of the Constitution of Ukraine, Articles 51, 61, 63, 65, 67, 69, 70, 71, 73 of the Law of Ukraine "On the Constitutional Court of Ukraine," the Constitutional Court of Ukraine 
h e l d:

1. To recognise the provisions of paragraph two Article 1712 of the Code of Administrative Proceedings of Ukraine as non-conforming to the Constitution of Ukraine (unconstitutional).

2. The provisions of paragraph two of Article 1712 of the Code of Administrative Proceedings of Ukraine, declared unconstitutional, shall lose validity from the day of the adoption of the Decision by the Constitutional Court of Ukraine.


3. To recommend to the Verkhovna Rada of Ukraine to immediately resolve the issue concerning the challenge in court of decisions of local general courts as administrative courts in cases on decisions, actions or omission of the subjects of authority on bringing an individual to administrative liability.

4. The Decision of the Constitutional Court of Ukraine shall be obligatory to execution on the territory of Ukraine, final and may not be appealed.


The Decision of the Constitutional Court of Ukraine shall be published in the “Bulletin of the Constitutional Court of Ukraine” and other official publications of Ukraine.  
 CONSTITUTIONAL COURT OF UKRAINE 
