Summary to the Decision of the Constitutional Court of Ukraine as of June 14, 2007 no. 3-rp/2007 as to conformity with the Constitution of Ukraine (constitutionality) of the first sentence of item 2 Chapter II "Final Provisions" of the Law of Ukraine "On introducing amendments to Article 43 of the Law of Ukraine "On pension provision of servicemen, persons of commanding and junior composition of bodies internal affairs and some other persons" and on the official interpretation of provisions of Articles 43.3, 51, 55, 63.3 of the Law of Ukraine "On  pension provision of persons, dismissed from military service and some other persons" (case on the re-calculation of pensions of servicemen)
The subjects of the right to constitutional petition - 51 and 48 People’s Deputies of Ukraine - applied to the Constitutional Court of Ukraine with an application to recognize unconstitutional the first sentence of item 2 Chapter II "Final Provisions" of the Law of Ukraine "On pension provision of servicemen, persons of commanding and juniour composition of bodies of internal affairs and some other persons" as of June 15, 2004 № 1769—IV) (hereinafter – Law № 1769—IV) and to give the official interpretation of the provisions of Articles 43.3, 51, 55, 63.3 of the Law of Ukraine “On pension provision of persons, dismissed from military service and some other persons"  as of April 9, 1992 № 2262-ХП (hereinafter - Law № 2262-ХII). The subjects of the right to constitutional appeal  - the Committee on protection of rights of servicemen and employees of the Ministry of Internal Affairs of Ukraine and the Security Service of Ukraine “For justice”, the Party of development, legal protection of non-state organizations of Ukraine "Party of legal protection", the Ukrainian union of veterans of Afghanistan, citizens S.Tokar, P.Iordanov – applied fot the official interpretation of the provisions of articles 43.3, 51, 55, 63.3 of the  Law № 2262-XII.

According to the first sentence of item 2 Chapter II "Final provisions" of the Law № 1769-IV persons who were earlier granted pension have a right to their re-calculation taking into account the provision of the Law № 1769-IV and to payment of 50 % of the re-calculated pension from January 1, 2005, and 100 % of the re-calculated pension from January 1, 2006.

Article 22 of the Constitution of Ukraine is in Chapter II of the Constitution, in which basic human and citizens’ rights and freedoms are secured. The right to pension provision of a person is a part of the right to social protection, foreseen by the Constitution of Ukraine. The mechanism of realization of this right for servicemen and some other categories of persons, set in the Law № 2262-ХII, determines terms, norms and procedure of such pension provision.

The Constitutional Court of Ukraine in the motivation part of its Decision as of October 11, 2005 № 8-rp/2005 (case on the level of pension and monthly permanent money alimony) established: "The contents of human rights and freedoms are terms and means, which determine financial and spiritual possibilities of a human being, necessary for the satisfaction of necessities of his/her existence and development. A volume of human rights is quantitative indication of the respective possibilities, which characterize its multiplicity, size, intensity and degree of manifestation and which are shown in certain units of measuring.

Narrowing of the content of rights and freedoms means diminishing the characteristics, content descriptions of possibilities of a human being, which are represented by respective rights and freedoms, i.e. quality descriptions of a right. Narrowing of volume of the rights and freedoms is diminishing the circle of subjects, size of territory, time, size or amount of benefits or any other measurable indications of the use of the rights and freedoms, i.e. their quantitative nature" (part 5, 6 of item 4).

Analysis of the first sentence of item 2 Chapter II "Final Provisions" of the Law № 1769-IV testifies that the content of the right to social protection of persons whose pensions were assigned earlier according to the Law № 2262-ХII remained unchanged, since the Law № 1769-IV did not change the existing acquired right to persons on the day of its adoption. By this provision the Verkhovna Rada of Ukraine on the basis of Articles 85.1.3, 85.1.5, 92.1.1, 92.1.6 of the Constitution of Ukraine established only the order of payment of the re-calculated pension to the persons whose pensions were earlier assigned according to the Law № 2262-ХII and who have the right to the re-calculation of pensions taking into account the provisions of the Law № 1769-IV, that envisages a stage-by-stage payment of pensions to servicemen and other persons from January 1, 2005 in size of 50 % of the re-calculated pension, and 100 % of the re-calculated pension from January 1, 2006. That is, the legislator, while introducing such order of payment of the re-calculated pension, did not violate the norms of article 22 of the Constitution of Ukraine.

Item 2 Chapter II "Final Provisions" of the Law № 1769-IV contains the reservation: "In case if in the result of the re-calculation on the basis of the norms of this Law the size of pension or its part paid in the period from January 1, 2005 till January 1, 2006 diminishes, a pension is paid in the earlier established amount". The indicated order of payment of the re-calculated pension eliminates the possibility of diminishing of the size of pension, which conforms with Article 22.3 of the Constitution of Ukraine.

Thus, the Constitutional Court held:

To recognize as such that conforms with the Constitution of Ukraine  (constitutional) the first sentence of item 2 Chapter II "Final Provisions" of the Law of Ukraine "On introducing amendments to Article 43 of the Law of Ukraine "On pension provision of servicemen, persons of commanding and junior composition of bodies of internal affairs and some other persons" as of June 15, 2004 № 1769—IV: "To set forth that persons who were earlier granted pensions according to the Law of Ukraine "On pension provision of servicemen, persons of commanding and junior composition of bodies of internal affairs and some other persons", have the  right to re-calculation of pensions taking into account this Law provisions and payment of 50 % of the re-calculated pension from January 1, 2005, and 100 % of the re-calculated pension from January 1, 2006".


To terminate the constitutional proceedings in case on the official interpretation of the provisions of Articles 43.3, 51, 55, 63.3 of the Law of Ukraine "On pension provision of persons, dismissed from military service and some other persons" on the basis the Article 45.3 of the Law of Ukraine "On the Constitutional Court of Ukraine" and §51 of the Regulations of Constitutional Court of Ukraine, since the issues, raised in the constitutional petitions and appeals are not related to the competence of the Constitutional Court of Ukraine.
