Summary to the Decision of the Constitutional Court of Ukraine No. 28-rp/2009 dated October 28, 2009 in the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of particular provisions of the Resolution of the Cabinet of Ministers of Ukraine “On Introducing Amendments to the Resolution of the Cabinet of Ministers of Ukraine No. 1222 dated August 4, 2000”
Ukraine is a democratic, social and law-based state in which the human being, his or her life and health, honour and dignity, inviolability and security are recognised as the highest social value; to affirm and ensure human rights and freedoms is the main duty of the state; in Ukraine, the principle of the rule of law is recognised and effective (Articles 1, 3, 8 of the Constitution). 
The stipulation of the principle of the rule of law, non-alienation and inviolability of human and citizen’s rights and freedoms, guarantees of their execution and protection in the Fundamental Law determines the essence of laws and other legal acts which shall be adopted on the basis of the Constitution and conform to it (Article 8.2). The legal order in Ukraine is based on the principles according to which no one shall be forced to do what is not envisaged by legislation while bodies of state power and bodies of local self-government and their officials are obliged to act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and the laws of Ukraine (Article 19 of the Constitution). In particular, it relates to the activities of the Cabinet of Ministers of Ukraine which is the highest authority within the system of executive power (Article 113.1 of the Constitution). 
Legal regulations of relations in the sphere of charity and charitable activity are determined by the Constitution, the Civil Code of Ukraine (hereinafter referred as to “the Code”), laws “On Charity and Charitable Organisations”, “On Humanitarian Aid”, “On the Ukrainian Red Cross Society” and other legal acts.   

The Law “On Charity and Charitable Organisations” (hereinafter referred as to “the Law”) defines charity as voluntary disinterested donation of individuals and legal entities aimed at rendering material, financial, organisational and other charitable assistance to its beneficiaries, while charitable activity is defined as free-will disinterested activity of charitable organisations which does not envisage receiving profit as a result of such activity (Article 1). According to the Code donation is a special form of free alienation of property in the form of contribution for achievement of a certain, previously agreed goal (Articles 717.1, 729.1). Pursuant to the Law “On Humanitarian Aid” the humanitarian aid is a kind of charity, purposeful targeted free aid in pecuniary or natural form, in the form of irretrievable financial aid or voluntary donation, or an assistance in the form of performance of some work, rendering services which is provided by foreign and domestic donors based on humanitarian considerations to the beneficiaries of humanitarian aid in Ukraine or abroad who are in need of it due to social vulnerability, material insecurity, complicated financial circumstances, state of emergency etc. (Article 1). According to Article 3 of the law “On the Ukrainian Red Cross Society” charitable activity is an activity connected with rendering assistance and support to those who need it proceeding from the principles of humanity and mutual assistance common to all mankind which is executed unselfishly only (without any intention to gain a profit or any other advantages). 
The system analysis of these laws gives grounds for the conclusion that charity and charitable activity have a common goal which is to render a charitable assistance. Different forms of charity and charitable activity, including charitable contributions and donations, are characterised by such legal features: unselfishness which proves that assistance is rendered for the benefit of others without any advantage; voluntariness is an activity which is executed upon one’s free will and motives which have moral and ethical grounds, without any force and interference from other persons and subjects of authority; purposeful focus is a presence of specific aim and rendering assistance to those who need it within the limits and order provided by the Law.
The Resolution of the Cabinet of Ministers of Ukraine No. 1222 dated August 4, 2000 (hereinafter referred to as “the Resolution No. 1222”) approved the Order of receiving charitable (voluntary) contributions and donations from legal and natural persons by budgetary institutions and educational, health protection, social protection, science, culture, sport and physical education establishments for the needs of their financing (hereinafter referred to as “the Order”). In particular, it was introduced a prohibition to use funds of charitable contributions and donations for salary payments of budgetary institutions and establishments (paragraph 2 of item 2). The disputed provisions of the Resolution No. 368 introduced amendments to the Resolution No. 1222 according to which paragraph 2 of item 2 of the Order was stated in the new wording and provided a possibility to assign charitable contributions and donations to salary payments to employees of these budgetary institutions and establishments. 

The Constitutional Court proceeds from the fact that in its activities the Cabinet of Ministers of Ukraine is guided by the Constitution, laws of Ukraine, and also by decrees made by the President of Ukraine and resolutions made by the Verkhovna Rada of Ukraine in accordance with the Constitution and laws of Ukraine and within the limits of its competence, issues resolutions and orders that are mandatory for execution (Articles 113.3, 117.1 of the Constitution). 

Pursuant to the indicated constitutional provisions the Cabinet of Ministers of Ukraine as the highest authority within the system of executive power is obliged to be guided by the Law while regulating issues related to charity and charitable activity relations and shall not change, elaborate or extend its content.   

Article 4 of the Law envisages the main directions of charity and charitable activity which, in particular, are as follows: facilitation to practical implementation of national, regional, local and international programs, improvement of well-being of the beneficiaries of charitable aid, facilitation to social rehabilitation of certain categories of persons, protection and preservation of cultural heritage, historical and cultural environment, objects of history, development of science and education, culture, health protection, mass physical culture, sport and tourism, participation in providing medical assistance to people and the execution of social care, protection of maternity and childhood, rendering assistance to large and needy families etc. (Article 4.1); specific directions are determined by charity providers and statutes (provisions) of charitable organisations (Article 4.2). 

The analysis of the notions “charity”, “charitable activity”, “sponsorship”, “patronship” defined in the Law (Article 1) and the meaning of main directions of charity and charitable activity proves that the aims of such activity are different from the fundamentals which regulate the remuneration of labour and are not related by any means to salary payments to employees of budgetary institutions and establishments which is an obligation of the state. 

Proceeding from the content of the mentioned provisions of the Law it is assumed that the possibility of individuals, legal entities and charitable organisations to facilitate the state in the implementation of programs of social development, health protection, development of education, science and culture indicates only the common interests of the state and society, social partnership of charity providers and state in ensuring worthy conditions of life activity and everyone’s personal development. However, the Law does not envisage the possibility to use charitable contributions and donations for salary payments to employees of budgetary institutions. 

Charitable contribution and donations of legal entities and individuals as one of the forms of charity by its legal essence is volition of the charity provider concerning management of one’s ownership and has a special legal regime. Duties and responsibilities of the owner (manager of ownership) which is a charity provider and charitable organisations are determined by the Law; thereby accordingly charity providers and beneficiaries of charitable assistance are obliged to act within the limits provided by the Law. 

Since the Resolution No. 1222 of the Cabinet of Ministers of Ukraine regulates the issues concerning the use of charitable contributions and donations, such use shall be executed within Article 4 of the Law. With the introduction of amendments which allowed for the possibility to use charitable contributions and donations for salary payments stipulated in Resolution No. 368 the Cabinet of Ministers of Ukraine - in defiance of the provisions of Article 4 of the Law - changed the basic principle of the execution of charity and charitable activity pursuant to which their specific directions are determined only by charity providers and statutes (provisions) of charitable organisations (part 2), hence it exceeded the limits of its authority and interfered in the legislative authority of the Verkhovna Rada of Ukraine which contravenes Articles 19.2, 85.1.3, 113.3, 116, 117.1 of the Constitution. Granting heads of budgetary institutions and establishments a possibility to use charitable contributions and donations for salary payments to employees of these institutions and establishments the Cabinet of Ministers of Ukraine not only diminished the right of charity provider to manage one’s ownership freely, but, in fact, changed the legal regime of ownership (the use of donations and charitable contributions) which according to Articles 92.1.1 and 92.1.7 of the Constitution shall be provided exclusively by laws.             
Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution (unconstitutional) provisions of paragraph 3, 4 of item 2 of Amendments approved by the Resolution of the Cabinet of Ministers of Ukraine No. 368 dated April 14, 2009 “On Introducing Amendments to the Resolution of the Cabinet of Ministers of Ukraine No. 1222 dated August 4, 2000” 

2. Provisions of the Resolution of the Cabinet of Ministers of Ukraine                     No. 368 dated April 14, 2009 “On Introducing Amendments to the Resolution of the Cabinet of Ministers of Ukraine No. 1222 dated August 4, 2000” deemed to be unconstitutional lose their legal effect from the day the Constitutional Court adopts this Decision. 
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