Summary to the Decision of the Constitutional Court of Ukraine No. 27-rp/2009 dated October 20, 2009 in the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the Resolution of the Cabinet of Ministers of Ukraine “On Repeal of the Order of the Security Service of Ukraine ”

Ukraine is a sovereign and independent, democratic, social, law-based state in which the human being, his or her life and health, honour and dignity, inviolability and security are recognised as the highest social value. Human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State; the State is answerable to the individual for its activity and affirmation and ensuring of human rights and freedoms are the main duties of the State (Articles 1, 3 of the Constitution). 
Protection of the sovereignty and territorial indivisibility of Ukraine, ensuring its economic and informational security are the most important functions of the State and a matter of concern for all the Ukrainian people; the defense of Ukraine and the protection of its sovereignty, territorial indivisibility and inviolability are entrusted to the Armed Forces of Ukraine, and ensuring state security and protecting the state border of Ukraine are entrusted to the respective military formations and law enforcement bodies of the State, whose organisation and operational procedure are determined by law; the Armed Forces of Ukraine and other military formations shall not be used by anyone to restrict the rights and freedoms of citizens (Articles 17.1 – 17.4 of the Constitution).
National security is a safety of important interests of individuals and citizens, society and state, which ensures a stable development of society, timely detection, prevention and neutralisation of real and potential challenges to the national interests. These interests are vital material, intellectual and spiritual values of the Ukrainian people as a bearer of sovereignty and the only source of power in Ukraine, determining needs of society and the State, the implementation of which guarantees the state sovereignty of Ukraine and its progressive development (paragraphs 2, 3 of Article 1 of the Law “On the Fundamentals of the National Security of Ukraine”). 
Based on the systematic analysis of provisions of the Fundamental Law of Ukraine the Verkhovna Rada of Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine are entitled with relevant constitutional authorities in the sphere of national security. 
The Verkhovna Rada of Ukraine is the sole body of legislative power in Ukraine. Human and citizen’s rights and freedoms, the guarantees of these rights and freedoms and the fundamentals of national security are determined exclusively by the laws of Ukraine (Articles 75, 92.1.1, 92.1.17 of the Constitution). 
The President of Ukraine as the Head of the State, guarantor of state sovereignty and territorial indivisibility of Ukraine, the observance of the Constitution and human and citizen’s rights and freedoms ensures state independence, national security and the legal succession of the state, nominates a candidate for appointment to or dismissal from the office of the Head of the Security Service of Ukraine to the Verkhovna Rada of Ukraine, administers in the spheres of national security and defense of the State, forms the personal composition of the Council of National Security and Defense of Ukraine and is the head of it (Articles 102, 106.1.1, 106.1.14, 106.1.17, 107.3, 107.4 of the Constitution). In exercising administration in the sphere of national security the President of Ukraine directs the activities of the subjects which ensure national security and state defense, in particular the Security Service of Ukraine and other military formations established pursuant to the laws, towards the implementation of the fundamentals determined in Article 92.1.17 of the Constitution and the Law “On the Fundamentals of the National Security of Ukraine”. 
The Cabinet of Ministers of Ukraine as the highest authority within the system of executive bodies ensures the state sovereignty and economic independence of Ukraine, implements domestic and foreign policy of the State, takes measures to ensure human and citizen’s rights and freedoms, takes measures to ensure the defense capability and national security of Ukraine, public order and to combat crime (Articles 113.1, 116.1, 116.2, 116.7 of the Constitution, Article 19.1 of the Law “On the Cabinet of Ministers of Ukraine”, Article 4 of the Law “On the Fundamentals of the National Security of Ukraine”).  
The Security Service of Ukraine is the special state law enforcement body             which ensures state security of Ukraine. The Constitution of Ukraine, the Law “On the Security Service of Ukraine”, other legal acts, as well as relevant international legal acts recognised by Ukraine are the legal base of the activities of the Security Service of Ukraine. The Security Service of Ukraine is subordinated to the President of Ukraine and is under the control of the Verkhovna Rada of Ukraine. Within the limits of the competence envisaged by the legislation the Security Service of Ukraine is to protect state sovereignty, constitutional order, territorial integrity, economic, scientific and defense potential of Ukraine, lawful interests of the State and citizens’ rights from intelligence and subversive activities of foreign special services, infringements on the part of separate organisations, groups and individuals, as well as ensuring protection of the state secret. The Security Service of Ukraine is also in charge of prevention, termination and detection of crimes against peace and security of people, terrorism, corruption and organised crime activity in the sphere of management and economy and other unlawful acts which directly challenge the vital interests of Ukraine (Articles 1, 2, 4 of the Law “On the Security Service of Ukraine”).             

According to Article 6 of the Constitution state power in Ukraine is exercised on the principles of its division into legislative, executive and judicial power; bodies of legislative, executive and judicial power exercise their authority within the limits established by this Constitution and in accordance with the laws of Ukraine. Bodies of state power and bodies of local self-government and their officials are obliged to act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and the laws of Ukraine (Article 19.2 of the Fundamental Law).
In its activities, the Cabinet of Ministers of Ukraine is guided by the Constitution, laws of Ukraine, and also by decrees made by the President of Ukraine and resolutions made by of the Verkhovna Rada of Ukraine in accordance with the Constitution and laws of Ukraine (Article 113.3 of the Fundamental Law).
The Cabinet of Ministers of Ukraine, within the limits of its competence, issues resolutions and orders that are mandatory for execution (Article 117.1 of the Constitution), can abolish fully or partially acts of ministries and other central bodies of executive power (Article 22.8 of the Law “On the Cabinet of Ministers of Ukraine”). 
By the Decree of the President of Ukraine No. 365 dated April 28, 2007 “On Introduction of Amendments to the Decree of the President of Ukraine No. 1573 dated December 15, 1999” the Security Service of Ukraine was excluded from the organisational structure of the central bodies of executive power. 

Therefore, the Cabinet of Ministers of Ukraine is not authorised by the Constitution and laws to repeal acts of the Security Service of Ukraine, including orders of the Head of the Security Service of Ukraine, specifically on the grounds of Article 22.8 of the Law “On the Cabinet of Ministers of Ukraine”. Having repealed the order of the Security Service of Ukraine the Cabinet of Ministers of Ukraine exceeded the limits of its authority envisaged by Article 116 of the Constitution.      
Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution (unconstitutional) item 1 of the Resolution of the Cabinet of Ministers of Ukraine “On Repeal of the Order of the Security Service of Ukraine”  No. 443-p dated April 22, 2009.

2. Item 1 of the Resolution of the Cabinet of Ministers of Ukraine       “On Repeal of the Order of the Security Service of Ukraine” No. 443-p dated April 22, 2009 recognised to be unconstitutional loses its legal effect from the day the Constitutional Court adopts this Decision. 

3. To terminate constitutional proceedings in the case concerning conformity with the Constitution (constitutionality) of item 2 of the Resolution of the Cabinet of Ministers of Ukraine “On Repeal of the Order of the Security Service of Ukraine” No. 443-p dated April 22, 2009 on the basis of Article 45.2 of the Law “On the Constitutional Court of Ukraine” since the constitutional petition in this part does not meet the requirements envisaged by the Constitution and the Law “On the Constitutional Court of Ukraine”. 

