Summary to the Decision of the Constitutional Court of Ukraine No. 24-rp/2009 dated October 6, 2009 in the case upon the constitutional petition of the Kyiv regional council concerning official interpretation of provisions of Article 9 of the Law “On Legal Regime of the Territory which Suffered from Radioactive Contamination as a Consequence of the Chornobyl Catastrophe”

Subject of the right to constitutional petition – Kyiv regional council – applied to the Constitutional Court of Ukraine with a petition concerning official interpretation of Article 9 of the Law “On Legal Regime of the Territory which Suffered from Radioactive Contamination as a Consequence of the Chornobyl Catastrophe” (hereinafter referred to as “the Law”) which stipulates that the respective regional councils execute the management of the zone of unconditional (compulsory) evacuation until the complete evacuation of people from the inhibited localities belonging to this zone and the management of the zone of guaranteed voluntary evacuation. 

As it is mentioned in the preamble of the Law, the Chornobyl catastrophe created an extremely dangerous radioactive situation for the health of people and environment on the substantial territory of Ukraine. Elimination of the consequences of this catastrophe depends on the legislative definition of the legal regime of the territories which differ in the level of radioactive contamination of the territory and the measures to ensure this legal regime. The Law regulates the issues of division of the territory in respective zones, the regime of their use and protection, living and working conditions for population, economic, scientific and research and other activities in these zones.
According to Article 2 of the Law the territory suffered from radioactive contamination as a consequence of the Chornobyl catastrophe is divided into the following zones: exclusion zone, zone of unconditional (compulsory) evacuation, zone of guaranteed voluntary evacuation, zone of enhanced radio-ecological monitoring, this division depending on the landscape and geochemical characteristics of soil, scale of radionuclide exceeding regular, pre-catastrophe level in the environment, levels of potential negative influence on the health of people, requirements concerning the radioactive protection of people and other special measures, general productive and social relations. 

The administration of the exclusion zone, as well as the zone of unconditional (compulsory) evacuation after complete evacuation of people from the inhibited localities belonging to this zone and with regard to suspension of the activities of the councils in the abovementioned localities is performed by a special subdivision of the Ministry of Ukraine on Emergencies and Protection of Population from the Consequences of Chornobyl Catastrophe, which is the Administration of the zone with a status of legal entity (Article 8.1 of the Law). 

The Administration of the zone organises and coordinates the fulfillment of all measures on the territory of the zone of exclusion and the zone of unconditional (compulsory) evacuation, resolves the issues of their financing, protection of public order, protection of scientific and economic interests of the State, takes measures to create safe working conditions and to reduce the level of exposure of the staff who work on this territory. For the purpose of health protection of the staff the Administration of the zone ensures adherence to the radioactive security norms, order of treatment with radioactive waste and also bears responsibility for providing efficient, full and unbiased information to the population about the ecological situation in these zones (Article 8.2 of the Law). This means that the Law specifies the authority of this Administration in the zone of exclusion and the zone of unconditional (compulsory) evacuation.              
The management of the zone of unconditional (compulsory) evacuation until the complete evacuation of people from the inhibited localities belonging to this zone and the management of the zone of guaranteed voluntary evacuation is executed by the respective     regional councils (Article 9 of the Law).
Furthermore, the regional councils, according to Articles 14, 20.1 of the Law, execute control over the observance of legal regime in the zones which suffered from radioactive contamination. 
The authorities of regional councils and other bodies of local self-government are envisaged by the Constitution, the Law “On Local Self-Government in Ukraine” and other laws. 
In particular, decisions on the issues of administrative-territorial system are adopted only at the plenary sessions of village, settlement and city councils within the frames and order stipulated by the Law of Ukraine “On Local Self-Government in Ukraine” and other laws (Article 26.1.41 of the Law).
In order to execute the right of ownership of real property by individuals and legal entities title certificate are issued, in particular, by bodies of local self-government (sub-item “a” item 6.1 of Temporary Regulations on the Order of Right of Ownership Registration, approved by the Decree of the Ministry of Justice No. 7/5 (as amended) dated February 7, 2002). 
With regards to the contents of the constitutional petition there is a necessity to clarify the essence of the provision according to which regional councils execute the management of the zone of unconditional (compulsory) evacuation until the complete evacuation of people from the inhibited localities belonging to this zone where the inhibited localities are taken off the records and the activities of village, settlement and city councils are suspended. 
Based on the system analysis of the Law, provisions of the Constitution, the Law “On Local Self-Government in Ukraine” and other laws, which envisage the authority of bodies of local self-government, the Constitutional Court of Ukraine concludes that in executing the management of the zone of unconditional (compulsory) evacuation until the complete evacuation of people from the inhibited localities belonging to this zone, provided for by Article 9 of the Law, the respective regional councils fulfill their authorities and specific authorities of bodies of local self-government, the activities of which were suspended. At the same time regional councils should take into consideration the requirements of the Law concerning the legal regime of the mentioned zone while executing their authorities.          
Thus, the Constitutional Court of Ukraine held:
In the aspect of the constitutional petition the provision of Article 9 of the Law “On Legal Regime of the Territory which Suffered from Radioactive Contamination as a Consequence of the Chornobyl Catastrophe” No. 791a-XII dated February 27, 1991 “regional councils execute the management of the zone of unconditional (compulsory) evacuation until the complete evacuation of people from the inhibited localities belonging to this zone” should be understood as that they perform their own duties, determined by the Constitution, the Law “On Local Self-Government in Ukraine” and other laws, as well as certain duties of bodies of local self-government the authority of which was suspended taking into account the requirements concerning the regime of use, protection of the zone`s territory, living and working conditions of the population in the zone etc., set forth by the legislation. 

PAGE  
2

