Summary to the Decision of the Constitutional Court of Ukraine no. 24-rp/2008 dated October 16, 2008 on the case upon the constitutional petition of 48 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of provisions of Articles 1, 2, 4 and 6 of the Law of Ukraine “On Transferring the Fine Art Collection of Joint Stock Company “Gradobank” to the State Ownership”, Resolution of the Verkhovna Rada of Ukraine “On Recognition of a Fine Art Collection as the National and Cultural Heritage of Ukraine”
According to the Constitution and the general principles and norms of international law, recognition, observance and protection of the right of property is the duty of the State.
The State equally ensures protection of the rights of all subjects of the right of property; no one shall be unlawfully deprived of the right of property; the right of private property is inviolable (Articles 13.4, 41.4 of the Constitution). At the same time the right of property including the right of private property is not absolute. The realisation of this right has certain constitutional and legal limits established, in particular, by stipulations of Articles 13.3 and 41.7 of the Fundamental Law, according to which property entails responsibility and shall not be used to the detriment of the person and society as well as citizens’ rights, freedoms and dignity. Moreover, the Constitution allows for compulsory alienation of objects of the right of private property for reasons of public necessity (Article 41.5).
Provisions of Article 85.1.36 of the Constitution, according to which determination of legal foundations of expropriation of objects of the right of private property pertains to the authorities of the Verkhovna Rada of Ukraine, and Article 92.1.7 of the Constitution, pursuant to which the legal regime of property is determined exclusively by laws, are in a system link with the aforementioned constitutional principles.

The Constitutional Court has more than once stated in its decisions that constitutional provisions specified in laws which may inter alia contain certain specific features of regulation of different forms of ownership underlie the legal regime of property (Decision no. 11-rp/2003 dated June 10, 2003 on the case on moratorium for compulsory disposal of property and no. 5-rp/2007 dated June 20, 2007 on the case on the creditors of enterprises of communal form of ownership).
One of the grounds for introducing specific features of the legal regime of property concerning certain objects is their cultural value. This is foreseen in Article 319.8 of the Civil Code whereby the specific features of realisation of property rights concerning national, cultural and historical values are established by a law.
The Law “On Transferring the Fine Art Collection of Joint Stock Company “Gradobank” to the State Ownership” dated June 24, 2004 (hereinafter referred to as “the Law”) stipulated the legal foundations of transferring the fine art collection of Joint Stock Company “Gradobank” (hereinafter referred to as “the Collection”) to the state ownership and recognised the collection as an object of national and cultural heritage, which is a part of the legal regime of ownership.
According to Article 8 of the Fundamental Law of the State, the principle of the rule of law is recognised and effective. One of the manifestations of this constitutional principle is inviolability of the right of private property and the prohibition of unlawful deprivation of this right.
Compulsory alienation of objects of the right of private property foreseen in Article 41.5 of the Constitution may be applied only as an exception, for reasons of public necessity, on the grounds and under the procedure established by a law and on the condition of advance and complete reimbursement of the cost of such objects.
Having analysed provisions of the Law and examined materials of the case, the Constitutional Court came to a conclusion that the legislator in order to achieve the aim stipulated in the Law, i.e. preservation of the collection as “the unique treasures of the national cultural heritage of Ukraine” (the Preamble of the Law) simultaneously applied two different legal remedies: determined the legal regime of the collection as an object of national and cultural heritage and transferred the collection from private to the state ownership. However, it was possible to secure the public interest (i.e. the aim of the Law) by applying only the former one, i.e. recognition of the collection as an object of national cultural heritage. Under such circumstances transferring of the collection to the state ownership prescribed by the Law may not be considered as the exceptional legal remedy in terms of the requirements of Article 41.5 of the Constitution for compulsory alienation of an object of the right of private property.
Moreover, the Law does not provide for advance and complete reimbursement of the cost of the alienated object of private property, which according to Article 41.5 of the Constitution is sine qua non condition.
Thus, the legislator did not adhere to the principle of inviolability of the right of private property which led to the unlawful deprivation of this right. Hence, it follows that provisions of Article 1 in the part of transferring the collection to the state ownership, Articles 2 and 6 of the Law concerning assignment of the collection to the state part of the Museum Stock of Ukraine and its transferring for permanent storage to the National Fine Art Museum of Ukraine in Kyiv do not conform with Articles 8, 13.4 and 41.4 of the Constitution of Ukraine (are unconstitutional).
Provisions of Article 5 of the Law establishing the procedure for reimbursement by the state of the cost of the collection are in a system link with provisions of Article 1 of the Law in the part of transferring the collection to the state ownership. Therefore, according to Article 61.3 of the Law “On the Constitutional Court of Ukraine” there are grounds for recognition of Article 5 of the Law as non-conforming with the Constitution.

Ukraine as a social, law-based state promotes development of traditions and culture of the Ukrainian nation and provides for the satisfaction of national and cultural needs of Ukrainians including those residing beyond the borders of the State (Articles 1, 11, 12 of the Constitution).
According to Article 54 of the Constitution, cultural heritage is protected by the law; the state ensures the preservation of historical memorials and other objects of cultural value. Everyone is obliged not to harm cultural heritage (Article 66 of the Constitution). The Verkhovna Rada of Ukraine established the legal guarantees of preservation of the works of the collection as unique cultural values of the Ukrainian people through the determination of its legal status as an object of national cultural heritage.
The possibility of objects of the right of private property to be recognised as national and cultural heritage is provided for by the Foundations of the Legislation On Culture. As concerns correlation of the legal status of an object of national and cultural heritage and the right of private property, pursuant to the Regulation On the State Register of National and Cultural Heritage approved by the Resolution of the Cabinet of Ministers of Ukraine No. 466 dated August 12, 1992, the recognition of objects of the right of private property as national and cultural heritage does not aim to change the form of ownership.
Thus, the legal status of the collection as an object of national and cultural heritage does not deprive the owner of the right to possess, use and dispose of his/her property but only implies certain special features of realisation by the owner of his/her rights concerning such an object which are established by other special laws.
In view of the aforementioned the Constitutional Court came to a conclusion that provisions of Article 1 of the Law in the part of recognition of the collection as an object of national and cultural heritage does not violate requirements of Articles 8, 13, 41 of the Constitution.

The Cabinet of Ministers of Ukraine and the National Bank of Ukraine were entrusted by the Law (Article 4) to provide listing of the works of the collection, conducting of art expertise and calculating of its estimated cost until December 31, 2004, which has already been accomplished. Thus, provisions of this Article of the Law are no more operative.

The Resolution of the Verkhovna Rada of Ukraine “On Recognition of the Collection as the National and Cultural Heritage of Ukraine” dated May 24, 2001 regulates the same legal relations of the legal regime of ownership concerning the collection as the Law. Such legal relations, according to Article 92.1.7 of the Constitution, shall be regulated exclusively by laws of Ukraine. Therefore, the Resolution does not conform to requirements of Article 92.1.7 of the Constitution of Ukraine (is unconstitutional). 
Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming with the Constitution of Ukraine (constitutional) provisions of Article 1 of the Law “On Transferring the Fine Art Collection of Joint Stock Company “Gradobank” to the State Ownership” dated June 24, 2004 in the part of recognition of the fine art collection of Joint Stock Company “Gradobank” as an object of national cultural heritage.

2. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) provisions of Article 1 in the part of transferring the fine art collection of Joint Stock Company “Gradobank” to the state ownership, Articles 2, 5 and 6 of the Law “On Transferring the Fine Art Collection of Joint Stock Company “Gradobank” to the State Ownership” dated June 24, 2004.

3. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) the Resolution of the Verkhovna Rada of Ukraine “On Recognition of a Fine Art Collection as the National and Cultural Heritage of Ukraine” dated May 24, 2001.
4. To terminate the constitutional proceedings in the case in the part of examination of conformity with the Constitution of Ukraine (constitutionality) of provisions of Article 4 of the Law “On Transferring the Fine Art Collection of Joint Stock Company “Gradobank” to the State Ownership” dated June 24, 2004 on the grounds of Article 45.3 of the Law “On the Constitutional Court of Ukraine” – the Constitutional Court of Ukraine has no jurisdiction over the issues raised in the constitutional petition.

5. Provisions of the Law “On Transferring the Fine Art Collection of Joint Stock Company “Gradobank” to the State Ownership” dated June 24, 2004 and the Resolution of the Verkhovna Rada of Ukraine “On Recognition of a Fine Art Collection as the National and Cultural Heritage of Ukraine” dated May 24, 2001 deemed to be unconstitutional lose legal force from the day the Constitutional Court adopts this Decision.
