Summary to the Decision of the Constitutional Court of Ukraine No. 23-rp/2009 dated September 30, 2009 in the case upon the constitutional petition of citizen Holovan’ Ihor Volodymyrovych concerning official interpretation of provisions of Article 59 of the Constitution of Ukraine (case on the right to legal assistance)

Citizen Ihor Holovan applied to the Constitutional Court of Ukraine concerning official interpretation of Article 59.1 of the Constitution reading that “everyone has the right to legal assistance” and Article 59.2 reading that “in Ukraine, the advocacy acts to provide legal assistance in deciding cases in courts and other state bodies”.

Pursuant to the Constitution the main duty of the State is to affirm and ensure human rights and freedoms (Article 3.2).

Chapter II of the Fundamental Law not only specifies basic human and citizens` rights and freedoms, but also envisages the respective constitutional and legal guarantees of its observance and protection, in particular the prohibition of the constitutional rights and freedoms abolishment (Article 22.2), impossibility of restriction of the constitutional human and citizens' rights and freedoms, except specific restrictions on rights and freedoms under conditions of martial law or a state of emergency (Article 64), ensuring every person with the judicial protection of his/her rights and freedoms, including the guarantee of an appeal to the court directly on the grounds of the Constitution, and the possibility to use any means not prohibited by law to protect his or her rights and freedoms from violations and illegal encroachments (Articles 8.3, 55.2, 55.5).

The right of a person to legal assistance, which is stipulated in Article 59 of the Constitution, plays an important role in ensuring execution and protection of human and citizens` rights and freedoms in Ukraine as democratic and law-based state. This right is one of the basic constitutional, inalienable human rights and has a general character. Within the context of Article 59.1 “everyone has the right to legal assistance” the notion “everyone” includes all persons without exception – citizens of Ukraine, foreigners and apatrides, who stay on the territory of Ukraine. Execution of the right to legal assistance is based on the observance of the principles of everyone’s  equality before the law and non-discrimination based on race, colour of skin, political, religious and other beliefs, social origin, property status, place of residence, linguistic and other characteristics (Articles 21, 24.1, 24.2 of the Fundamental Law).    

Furthermore, the execution of everyone’s right to legal assistance may not depend on the status of the person and the character of his or her legal relations with other subjects of law. 

The constitutional right of everyone to legal assistance in its essence is a guarantee for execution, protection and guarding of other human and citizens` rights and freedoms and this is the reason of its social importance. Among the functions of such right in the society of special attention is its preventive function, which not only facilitates the person to lawfully execute his or her rights and freedoms, but first of all aims at preventing potential violations or discriminations of human and citizens` rights and freedoms on the part of state bodies, bodies of local self-government, their officials and officers. 

Legal assistance is multifold, different as to its contents, scope and forms and can include consultations, explanations, drafting claims and appeals, references, petitions, complaints, representation, in particular in courts and other state bodies, protection against accusation etc. The choice of the form and the subject of such assistance depends on the will of the person striving to receive it. At the same time to the extent permitted by applicable law, specifically for protection of rights and freedoms of children, parents under age, and protection against accusation, the respective state bodies, their officials and officers while performing their duties are obliged to provide the above mentioned persons with legal assistance.

The right to legal assistance is a state guaranteed possibility of any person to receive such assistance to the extent and forms he or she defines, or such assistance that he or she needs regardless of the character of his or her legal relations with other subjects of law. 

The Constitutional Court of Ukraine specifies that the guarantee of the right to legal assistance for everyone within the context of Articles 3.2, 59 of the Constitution obligates the state to ensure a person with relevant legal assistance. Such obligations cause the necessity to determine the order, conditions and ways of ensuring legal assistance in laws and other legal acts. However, not all relevant laws, especially procedural codes, contain norms aimed at implementation of this right which may lead to limitation or narrowing of the contents and the scope of the right of everyone to legal assistance.

Furthermore, the guarantee of the legal assistance to everyone is not only the constitutional and legal duty of the state, but also the observance of its obligations according to the provisions of the 1948 Universal Declaration of Human Rights, the 1950 Convention on the Protection of Human Rights and Fundamental Freedoms, the 1966 International Covenant on Civil and Political Rights etc. 

Pursuant to Article 64 of the Constitution the constitutional right of every person to legal assistance may not be restricted in any case. According to the Fundamental Law the provision “everyone has the right to legal assistance” (Article 59.1) is a norm of direct effect (Article 8.3), and even if this right is not envisaged by relevant laws of Ukraine or other legal acts, a person may not be restricted in its implementation. It also relates, in particular, to the right of a witness to receive legal assistance during the examination in criminal trial and a person providing explanations in state bodies. 

In accordance with the Constitution a person shall not bear responsibility for refusing to testify or to explain anything about himself or herself, members of his or her family or close relatives in the degree determined by law (Article 63.1). The Constitutional Court of Ukraine specifies that every person, especially a witness during examination in bodies of inquiry or preliminary investigation and persons providing explanations in state bodies, should be provided with the real possibility to have an access to legal assistance for protection from potential violation of the right not to testify or to explain anything about himself or herself, members of his or her family or close relatives which may be used in a criminal trial for the proof of indictment of the mentioned persons. The case-law of the European Court of Human Rights also confirms such a conclusion. 

Article 59.1 of the Constitution does not hold any restrictions concerning the circle of subjects of legal assistance and the requirements as to their education which should be determined in laws, however, Article 59.2 stipulates that the advocacy acts to ensure the right to a defense against accusation and to provide legal assistance in deciding cases in courts and other state bodies in Ukraine. 

Pursuant to the Law “On Advocacy” the advocacy is a voluntary professional public association which, according to the Constitution, is to facilitate the protection of rights, freedoms and to represent the lawful interests of the citizens of Ukraine, foreigners, apatrides, legal entities in all bodies, enterprises, establishments and organisations (Articles 1, 6).

The system analysis of Article 59 of the Constitution, the Law “On Advocacy” gives grounds to conclude that the provision of the Article 59.2 “in Ukraine, the advocacy acts to provide legal assistance in deciding cases in courts and other state bodies” is one of the constitutional guarantees, which gives a witness the right to legal assistance of a lawyer during examination in bodies of inquiry or preliminary investigation or person providing explanations in state bodies. In such a way, the State assumes the responsibility to ensure qualified legal assistance to persons in their legal relations with state bodies. The above mentioned does not eliminate the right of a person to receive such assistance from other subjects, except for restrictions provided for by laws.     

Thus, the Constitutional Court of Ukraine held:

1. The provisions of Article 59.1 of the Constitution of Ukraine “everyone has the right to legal assistance” should be understood as a state guaranteed possibility of any person to receive legal assistance freely and without discrimination to the extent and forms that he or she needs, regardless of the character of his or her legal relations with state bodies, bodies of local self-government, citizens’ associations, individuals and legal entities.  
2. The provisions of Article 59.2 of the Constitution “in Ukraine, the advocacy acts to provide legal assistance in deciding cases in courts and other state bodies” in the aspect of the constitutional petition should be understood as such that during the examination of a person as a witness in the bodies of inquiry and preliminary investigation or when providing explanations concerning the legal relations with these or other state bodies this person has a right to receive legal assistance from a person in status of a lawyer, upon his/her voluntarily choice. However, it does not exclude a possibility to receive such assistance from other persons except for restrictions provided for by laws of Ukraine. 
