Summary to the Decision of the Constitutional Court of Ukraine no. 23-rp/2008 dated October 15, 2008 on the case upon the constitutional petition of 51 People’s Deputies of Ukraine regarding official interpretation of the provision of Article 106.1.6 of the Constitution of Ukraine (case on proclamation of an All-Ukrainian referendum upon popular initiative by the President of Ukraine)
According to the Constitution human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State; to affirm and ensure human rights and freedoms is the main duty of the State (Article 3.2); the people are the only source of power in Ukraine (Article 5.2).
The right of the Ukrainian people to directly exercise power through conducting an All-Ukrainian referendum (i.e. the expression of the will of the people) is enshrined in Article 69 of the Constitution. The right of a citizen to participate in such a referendum is provided by Articles 38.1, 70.1 of the Constitution.
Thus, the Fundamental Law not only establishes the principle of realisation of power by the people but also determines certain mechanisms of its implementation, foremost through a referendum.

According to Article 72.2 of the Constitution, an All-Ukrainian referendum upon popular initiative is proclaimed upon the request of no less than three million citizens of Ukraine that have the right to vote on condition that signatures in favour of designating the referendum have been collected in no less than two-thirds of oblasts, with no less than one hundred thousand signatures in each oblast.
In compliance with the Constitution, the President of Ukraine is a guarantor of the observance of the Constitution of Ukraine, human and citizen’s rights and freedoms (Article 102.2). The President of Ukraine is obliged to act only on the grounds, within the limits of authorities and in the manner envisaged by the Constitution and laws (Article 19.2).
Pursuant to Article 106.1.6 of the Constitution, the President of Ukraine not only designates referendum regarding amendments to the Constitution but also proclaims an All-Ukrainian referendum upon popular initiative.
System analysis of this constitutional norm and provisions of Articles 69, 72 of the Constitution suggests that proclamation of an All-Ukrainian referendum upon popular initiative is an obligation of the President of Ukraine.

According to Articles 5.2, 5.3, 5.4 of the Constitution, the Ukrainian people are the only source of power, and they exercise it directly. No one may restrict in or deprive the Ukrainian people of the right to express their will at an All-Ukrainian referendum.
The initiative of citizens of Ukraine regarding designating such a referendum under condition the constitutional procedure for organisation and holding of its initial stage has been observed shall be realised in accordance with the effective legislation. 
According to Article 92.1.20 of the Constitution, the organisation and procedure for conducting elections and referenda are determined exclusively by laws of Ukraine.

The Decision of the Constitutional Court of Ukraine No. 6-rp/2008 dated April 16, 2008 (case on adoption of the Constitution and laws of Ukraine at a referendum) stipulates that these issues are currently regulated by the Law “On an All-Ukrainian and local referenda” in the part it does not contradict the Constitution and by the Law “On the Central Election Commission”.
Nonetheless, since norms of the Constitution are the norms of direct effect (Article 8.3) the absence of thorough regulation of the procedure for conducting referenda does not dispense the President of Ukraine from the obligation to proclaim it.
The grounds for the proclamation of an All-Ukrainian referendum upon popular initiative are based on constitutional foundations. Only under condition the requirements determined by Article 72 of the Constitution are observed the President of Ukraine is obliged to proclaim such a referendum. A respective Decree of the President of Ukraine shall be issued in compliance with the procedure established by norms of the Regulation On the Procedure for Drafting and Submission of Drafts of Acts of the President of Ukraine approved by the Decree of the President of Ukraine No. 970 dated November 15, 2006.
In the Constitutional Court’s view in order to realise the right to the expression of the will of people the proclamation of a referendum is recognised as a separate legal institution within referendum law. The word “proclamation” means in particular official proclamation, promulgation, notification, official declaration about commencement and occurrence of a certain event. Therefore, the authority of the President of Ukraine to proclaim an All-Ukrainian referendum upon popular initiative depends on the will of the citizens of Ukraine whose number is determined by the Constitution, and whom no one may deprive of the right to realise their initiative.
Thus, in the aspect of the constitutional petition provisions of Article 106.1.6 of the Constitution in a system link with provisions of Article 5.2 of the Constitution are to be understood as reading that the exclusive right of the people as the bearers of sovereignty and the only source of power in Ukraine to expression of their will through an All-Ukrainian referendum upon popular initiative may not be restricted by the President of Ukraine who is obliged to promulgate the initiative of citizens of Ukraine determined according to Article 72.2 of the Constitution and verified by the Central Election Commission under the established procedure by proclamation of an All-Ukrainian referendum upon popular initiative.
It is also stated in the petition that upon the availability of grounds (a legal fact), i.e. signing by the Central Election Commission of a protocol on final results of collecting signatures of citizens of Ukraine in favour of designating an All-Ukrainian referendum upon popular initiative the President of Ukraine is obliged “to immediately issue a decree on proclaiming the referendum and determining the day to conduct it”.

Deciding on this issue, the Constitutional Court takes into consideration that neither the Constitution nor the Law “On an All-Ukrainian and local referenda” No. 1286-XII dated July 3, 1991 with further amendments (in the part it is effective according to item 1 Chapter XV “Transitional Provisions” of the Constitution) envisage time limits for proclamation of an All-Ukrainian referendum upon popular initiative. Since the organisation and procedure for conducting referenda are regulated exclusively by laws (Article 92.1.20) the term within which the President of Ukraine is obliged to issue a respective Decree shall be determined by a law. It is  impossible to eliminate this gap by mere interpretation of constitutional norms.
Thus, the Constitutional Court of Ukraine held:

1. In the aspect of the constitutional petition the provision of Article 106.1.6 of the Constitution according to which the President of Ukraine proclaims an All-Ukrainian referendum upon popular initiative is to be understood as reading that the President of Ukraine is obliged to proclaim such a referendum if it was initiated in compliance with the requirements concerning the organisation and procedure for conducting an All-Ukrainian referendum upon popular initiative.

2. To terminate constitutional proceedings in the case upon the constitutional petition of 51 People’s Deputies of Ukraine for official interpretation of a provision of Article 106.1.6 of the Constitution regarding definition of a term for proclamation by the President of Ukraine of an All-Ukrainian referendum upon popular initiative on the grounds of Article 45.3 of the Law “On the Constitutional Court of Ukraine” – the issues raised in the constitutional petition do not fall within the jurisdiction of the Constitutional Court.

