Summary to the Decision of the Constitutional Court of Ukraine No. 22-rp/2009 dated September 29, 2009 in the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the Resolution of the Cabinet of Ministers of Ukraine “On Prevention of the Crisis Occurrences in the Coal Mining Industry” (case on alienation of property of state coal mining enterprises)
The President of Ukraine, pursuant to the Article 106.1.15 of the Constitution, suspended the effect of the Resolution of the Cabinet of Ministers of Ukraine “On Prevention of the Crisis Occurrences in the Coal Mining Industry” No. 430 dated April 2, 2009 (hereinafter referred to as “the Resolution”) with the decree “On suspension of the effect of the Resolution of the Cabinet of Ministers of Ukraine No. 430 dated April 2, 2009” and applied to the Constitutional Court with a petition to recognise it as non-conforming with the Constitution of Ukraine (unconstitutional). 

In its Resolution the Cabinet of Ministers of Ukraine approved the list of the coal mining enterprises, the property of which was to be offered for sale at a public auction in 2009 and decided a number of issues on ensuring the sale of such a property (items 1, 2, 3, 4). Furthermore, the Resolution amended the Directive of the Cabinet of Ministers of Ukraine No. 1517 (item 5) dated December 3, 2008. 

The Constitution of Ukraine specifies that bodies of legislative, executive and judicial power exercise their authority within the limits established by this Constitution and in accordance with the laws (Article 6.2), the legal regime of property is determined exclusively by the laws of Ukraine (Article 92.1.7), the Cabinet of Ministers of Ukraine in accordance with the law administers the management of objects of state property (Article 116.5), the Verkhovna Rada of Ukraine confirms the list of objects owned by the State that are not subject to privatisation (Article 85.1.36).

Following the above-mentioned constitutional provisions the Verkhovna Rada of Ukraine adopted the laws “On Privatisation of State Property”, “On the State Privatisation Program”, “On the List of the State Property Objects which are not Subject to Privatisation”, “On Managing Objects that are in State Ownership” and others. 

Property is a material base of the social development and the issues of its possession, use and disposition are the key aspects of the activity of state bodies and bodies of local self-government. The execution of the right of state property includes alienation of the state property which is exercised by state bodies and other subjects authorised to do so. The current legislation envisages alienation of the state property through privatisation and regular (non-privatisation) alienation. 

Privatisation of the state property implies alienation of the state-owned property and property, which belongs to the Autonomous Republic of Crimea, in favor of individuals and legal entities aimed at increasing the social-economic effectiveness of industry and involving financial resources for structural reorganisation of the economy of Ukraine (Article 1 of the Law “On Privatisation of State Property”). Privatisation of the state property is a socially important process, during which property denationalisation is realised and issues of privileged participation of the members of labor collectives in its acquisition and their social protection are resolved.   

The above-mentioned law provides that the subjects of privatisation are enterprises as the sole property complexes, which include all types of property, intended for their activities, as well as workshops, production units, divisions, other subdivisions, if the technological unity of production, related to the main specialisation of the enterprise, is not disturbed in case of their separation (Article 5.1). 

Funds, received from the privatisation of the state property, are entirely transferred to the State Budget of Ukraine (Article 23.1 of the mentioned law). The alienation of the state property in the form of privatisation is executed according to the procedure provided for by the laws of Ukraine on privatisation. 

The regular (non-privatisation) alienation of the objects of the state property means the transfer of the right of ownership of the main funds, which according to the legislation are recognised the main funds. This transfer is fulfilled by means of the sale of the property to individuals and legal entities except for the state property subject to privatisation and other property, which pursuant to the legislation is prohibited for alienation. The regular (non-privatisation) alienation of the state property does not have the signs of the social importance. It is one of the forms of disposal of property exercised by the economic entity which manages the state property and is guided exclusively by its economic interests, and which receives funds from privatisation. The grounds and the order of the execution of the regular (non-privatisation) alienation of the state property is regulated by the Commercial Code of Ukraine, the Law “On Managing Objects of State Ownership”, the Order of Alienation of the Objects of the State Property, approved by the Resolution of the Cabinet of Ministers of Ukraine No. 803 dated June 6, 2007, and other legal acts. 

The Cabinet of Ministers of Ukraine is empowered to manage the objects of state property, including establishment of an order of their alienation and writing off. The state policy in the sphere of privatisation is executed by the Fund of State Property of Ukraine, its regional branches and representative offices, which organise and carry out privatisation alienation of property. 

The existing legislation specifies that the enterprises of the mining industry may have different forms of property. A mining enterprise is an integral, technically and organisationally separated economic complex of means and resources for the extraction of mineral deposits, building and exploitation of the objects with the use of mining technologies (mine, placer, ore mine, opencast etc.). Privatisation of such enterprises should be carried out with account of specific features of privatisation of the objects mining industry pursuant to the legislation on privatisation. The property of state regional and branch mining rescue services, as well as the property of the state institutes on ensuring labor safety in the mining industry may not be the subjects of privatisation (paragrapgh 13 Article 1.1, Article 6 of the Mining Law of Ukraine, Article 2 of the Law “On Privatisation of State Property”). 

Thus, the Laws of Ukraine specify that the state coal mining enterprises and mines, being structural subdivisions of the state coal mining enterprises, which are the economic complex, can be alienated by means of privatisation in a prescribed legal procedure. 

During the examination of the Resolution, the Constitutional Court of Ukraine reached a conclusion that the Cabinet of Ministers of Ukraine had made provisions for the alienation of the structural subdivisions of the state coal mining enterprises as a whole as economic complexes, but not their separated property, which belongs to the main funds. The form of the property alienation which is defined in the Resolution is not a privatisation of the state property according to the Law “On Privatisation of State Property”. In fact, the Resolution stipulates regular (non-privatisation) alienation of the property of the structural subdivisions of the state coal mining enterprises which eliminates a possibility for the workers to get a privilege for priority acquisition of the shares, provided for by the Law, as well as the social protection in case of dismissal upon the initiative of a new owner etc. The Resolution envisages that the funds received from the sale of the property of coal mining enterprises should be transferred to the special fund of the Ministry of Coal Mining Industry of Ukraine, and not to the State Budget of Ukraine. 

The Constitutional Court of Ukraine considers that by issuing the Resolution the Cabinet of Ministers of Ukraine has exceeded the limits of its authority and carried out the management of the state property objects, which are property of the coal mining enterprises, in defiance of the provisions of the Laws “On Privatisation of State Property”, “On Managing Objects That Are in State Ownership”, the Mining Law of Ukraine, which does not comply with Articles 19.2, 116.5 of the Fundamental Law. The provisions of Article 116.5 of the Constitution on the management of the state property objects by the Cabinet of Ministers of Ukraine in accordance with the law clarifies how the Government of Ukraine should act while exercising its authority concerning the implementation of the right of the State as an owner – the Government must not act at its own discretion, but in accordance with the Law which regulates these legal relations.                                
Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution (unconstitutional) items 1, 2, 3, 4, of the Resolution of the Cabinet of Ministers of Ukraine “On Prevention of the Crisis Occurrences in the Coal Mining Industry” No. 430 dated April 2, 2009.

2. Items 1, 2, 3, 4, of the Resolution of the Cabinet of Ministers of Ukraine “On Prevention of the Crisis Occurrences in the Coal Mining Industry” No. 430 dated April 2, 2009 deemed to be unconstitutional lose their legal force from the day the Constitutional Court adopts this Decision.

