Summary to the Decision of the Constitutional Court of Ukraine no. 22-rp/2008 dated October 9, 2008 on the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the Resolution of the Cabinet of Ministers of Ukraine “On Procurement of Services Related to the Development of Information and Telecommunication System of the State Register of Voters”
Subject of the right to constitutional petition – President of Ukraine – applied to the Constitutional Court with a petition to examine the conformity with the Constitution of Ukraine (constitutionality) of the Resolution of the Cabinet of Ministers of Ukraine “On Procurement of Services Related to the Development of Information and Telecommunication System of the State Register of Voters” No. 363 dated April 17, 2008 (hereinafter referred to as the “Resolution No. 363”).

Under the Constitution, the will of people is expressed through elections, referendum and other forms of direct democracy by participation of citizens of Ukraine in them (Articles 69, 70). The Fundamental Law guarantees that elections to the bodies of state power and local-self government are free and are held on the basis of universal, equal, direct suffrage, by secret ballot; voters are guaranteed the free expression of their will (Article 71).
For the State record of citizens of Ukraine who have the right to vote according to Article 70 of the Constitution the State Register of Voters is established (hereinafter referred to as “the Register”).

Pursuant to the Law “On the State Register of Voters”, the Register keeping is based in particular on the principles of publicity, accuracy, completeness and integrity of data, legality and prevalence of human rights (Article 3). This Law determines a list of official personal data of the Register which, in their turn, are the data that verify the facts related to participation of citizens in election process (Article 9). According to Article 35 of the mentioned Law, the Cabinet of Ministers of Ukraine establishes the procedure and terms for procuring, developing and adjustment of software and hardware for the establishment of information and  telecommunication system and keeping the Register. According to Article 36 of the mentioned Law, the disponent of the Register performs initial generation of the data base of the Register on the stage of implementation of an automated information and telecommunication system of the Register by transferring personal data of voters from general lists of voters to the data base of the Register.
Stipulating that the procurement by the Central Election Commission of services for the development and adjustment of software needed for the establishment of information and  telecommunication system and keeping the Register shall be done under the procedure of procurement in one participant, the Cabinet of Ministers of Ukraine not only acted contrary to the mentioned provisions of the Constitution and the Law “On the State Register of Voters” but also to the requirements of Article 42.3 of the Constitution, according to which the State ensures the protection of competition in entrepreneurial activity as well as does not allow for abuse of monopolistic position in the market and the unlawful restriction of competition.
The Cabinet of Ministers of Ukraine by the issuance of the Resolution No. 363 violated requirements of other provisions of the Fundamental Law, in particular Article 8.2, according to which normative legal acts are adopted on the basis of the Constitution and shall conform to it, Articles 19.2 and 113.3, pursuant to which the Cabinet of Ministers is obliged to act on the grounds, within the limits of authorities and in the manner envisaged by the Constitution and laws as well as it shall be guided by the Constitution and laws in its activities.
The duty of the State is to ensure protection of competition between subjects carrying out economical activities in their gaining and sharing profits in order to achieve economical and social results.
According to the Fundamental Law of Ukraine, abuse of monopolistic position in the market, the unlawful restriction of competition and unfair competition are not permitted (Article 42.3).

Even though Articles 42.1 and 42.3 of the Constitution guarantee the right to entrepreneurial activity and protect competition in entrepreneurial activity, they do not exclude the possibility to restrict competition; however, they prohibit unlawful restriction of competition in entrepreneurial activity.

In order to create competitive environment in the area of government procurement, prevent corruption, ensure transparency of the procedures of government procurement of goods, works and services as well as to achieve their optimal and rational use the Verkhovna Rada of Ukraine, according to the mentioned constitutional provisions, adopted the Law “On Government Procurement of Goods, Works and Services” No. 1490-III dated February 22, 2000 (hereinafter referred to as “the Law No. 1490-III”).
On March 20, 2008 the Verkhovna Rada of Ukraine adopted the Law “On Declaring the Law of Ukraine “On Government Procurement of Goods, Works and Services” null and void” No. 150-VI (hereinafter referred to as “the Law No. 150-VI”), according to which the Law No. 1490-III lost its legal force (Section I of the Law No. 150-VI) and the Cabinet of Ministers was entrusted with approval of the Temporary Regulation On Government Procurement of Goods, Works and Services on the basis of the Law “On Government Procurement of Goods, Works and Services” effective as of November 17, 2004 except for its provisions that contradicted WTO requirements (items 2.1 and 2.2, Section II “Final Provisions”).
On March 28, 2008 the Cabinet of Ministers of Ukraine issued the Resolution No. 274 “On Government Procurement of Goods, Works and Services” (hereinafter referred to as “the Resolution No. 274”).
The legal analysis of provisions of the Resolution No. 274 suggests that it establishes certain rules of competition during government procuring of goods, works and services.
On April 17, 2008 the Cabinet of Ministers issued the Resolution No. 363 whereby “procurement by the Central Election Commission of services for the development and adjustment of software needed for creation and administration of information and  telecommunication system of the State register of voters shall be made under the procedure of procurement in one participant without the approval of the Ministry of Economy” referring to item 6 of the Temporary Regulation On Government Procurement of Goods, Works and Services approved by the Resolution No. 274.
Thus, legal relations regarding establishment of competition rules in the area of government procurement, which according to Article 92.1.8 of the Constitution shall be determined exclusively by laws of Ukraine, are regulated by a subordinate legislative act – the Resolution of the Government of Ukraine. In the Constitutional Court’s judgement, the Verkhovna Rada of Ukraine by the adoption of the Law No. 150-VI delegated to the Cabinet of Ministers its own authorities regarding establishment of competition rules in the area of government procurement goods, works and services determined by the Constitution. But the Constitution does not provide for the right of the Parliament to delegate the legislative function to another body (in this case to the Cabinet of Ministers of Ukraine). Hence, the Verkhovna Rada of Ukraine violated Articles 19.2 of the Constitution.

Item 2.2 of the Transitional Provisions of the Law No. 150-VI does not comply with requirements of Articles 1, 8.2, 19.2, 75 and 92.1.8 of the Constitution. Therefore, according to Article 152 of the Constitution, Articles 15, 61 of the Law “On the Constitutional Court of Ukraine”, there are grounds to recognise it as unconstitutional.
As the Constitutional Court came to conclusion on unconstitutionality of item 2.2 of the Final Provisions of the Law No. 150-VI, the Resolutions No. 274 and No. 363 adopted on the basis of this item do not conform to Articles 1, 8.2, 19.2, 42.3, 92.1.8, 113.3 of the Constitution. Consequently, according to Article 152 of the Constitution, Articles 15, 61 of the Law “On the Constitutional Court of Ukraine”, there are grounds to recognise them as unconstitutional. 

Thus, the Constitutional Court of Ukraine held:

1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) item 2.2 of the Final Provisions of the Law of Ukraine “On Declaring the Law “On Government Procurement of Goods, Works and Services” null and void” No. 150-VI dated March 20, 2008.  

2. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) the Resolutions of the Cabinet of Ministers of Ukraine “On Government Procurement of Goods, Works and Services” No. 274 dated March 28, 2008 and “On Procurement of Services Related to the Development of Information and Telecommunication System of the State Register of Voters” No. 363 dated April 17, 2008. 

3. Item 2.2 of the Final Provisions of the Law “On Declaring the Law “On Government Procurement of Goods, Works and Services” null and void”, the Resolutions of the Cabinet of Ministers “On Government Procurement of Goods, Works and Services” and “On Procurement of Services Related to the Development of Information and Telecommunication System of the State Register of Voters” deemed to be unconstitutional lose legal force from the day the Constitutional Court of Ukraine adopts this Decision.
