Summary to the Decision No. 22-rp/2004 of the Constitutional Court of Ukraine as of December 24, 2004
The subject of the right to constitutional petition — 46 People’s Deputies of Ukraine — appealed to the Constitutional Court of Ukraine as to the conformity with the Constitution of Ukraine (constitutionality) of the Law of Ukraine on Specific Application of the Law on the Elections of the President of Ukraine during the Repeat Ballot on December 26, 2004 as of December 8, 2004 No. 2221-IV (hereinafter referred to as the Law). 
When considering the issue raised in the constitutional petition, the Constitutional Court of Ukraine proceeds from the following. 

The sole body of the legislative power in Ukraine is the Parliament — the Verkhovna Rada of Ukraine (Article 75 of the Constitution). The authority of the Verkhovna Rada of Ukraine comprises adopting laws (Article 85.3 of the Constitution). According to Article 92.1.20 of the Constitution, only the laws of Ukraine shall determine organization and the procedure of elections. 

On March 18, 2004, the Verkhovna Rada passed the Law of Ukraine On the Elections of the President of Ukraine in the new wording; on December 8, 2004, it passed the Law on the Clarification of Separate Provisions of the Law of Ukraine On the Elections of the President of Ukraine in the part of organization and holding of the presidential elections in Ukraine during the repeat ballot on December 26, 2004 in order to secure the realization of constitutional suffrage rights by the citizens of Ukraine, adherence to the principles of universal, equal, free and fair election, transparency and openness of the electoral process as the fundamental principles of the elections legislation established by the Constitution of Ukraine and international legal acts, the binding nature of which has been recognized by the Verkhovna Rada of Ukraine.

Thus, when adopting the Law, the Verkhovna Rada acted within the legal field provided for by the Constitution and did not infringe the principle of the division of power as being asserted by the subject authorized by the law to submit constitutional petitions. 

The Constitutional Court, having examined the provisions of the Law as to their conformity with the Constitution (constitutionality), established that the provisions of Article 6.1 saying that only disabled individuals of the first disability group who may not move on  their own may vote outside the premises for voting, fail to comply with the Constitution. A hand-written application for providing a voter with a possibility to vote outside the premises for voting shall be filed with a polling station commission together with a copy of a disabled individual’s pension certificate certified in accordance with the established procedure or a certificate of an expert medical commission no later than at 12 a.m. of the day before the polling day.

The established possibility for voting outside the premises for voting should secure the execution of the constitutional right to elect officers of public authorities and bodies of local self-government by citizens, who may not come to a polling station on the polling day. Such category of voters comprises not only disabled individuals of the first disability group, but also disabled individuals of other groups and citizens, who may not move on their own for health, age and other reasons.  

The Law has failed to cover other voters, who may not arrive at premises for voting of ordinary polling stations where they were put on electoral registers for health and other reasons, and voters having been put on electoral registers at special polling stations, created at in-patient hospitals, who may not arrive at premises for voting because of their confinement to bed. Thus, other voters having the same reasons as disabled individuals of the first disability group for not arriving at polling stations on their own, are prevented from casting their votes outside the premises for voting. It means that different categories of voters have been discriminated in execution of their suffrage rights. Singling out disabled individuals of the first disability group only from the whole category of citizens, who may not move on their own, and providing them with a privilege in voting outside polling stations infringe the principle of equality before the law, established by Article 24.1 of the Constitution of Ukraine. 

According to Article 3.2 of the Constitution, to affirm and ensure human rights and freedoms is the main duty of the State. However, assurance of rights and freedoms, among others, requires the legal mechanisms (procedures) giving real opportunities for execution of citizens’ rights and freedoms. 

Article 6.1 of the Law also established a procedure, when a voter has to confirm his/her disability with a copy of his/her pension certificate or a certificate of an expert medical commission issued to him/her, being duly certified under the established procedure by a notary or an official of an executive body of the local council in a settlement, where a notary is absent. The said copy may be also certified by a body, which has issued a certificate. These documents shall be filed with a polling station commission together with an application no later than at 12 a.m. of the day before the polling day. Such requirements failed to assure execution of suffrage rights of citizens; on the contrary, they have complicated it. 

