Summary to the Decision of the Constitutional Court of Ukraine No. 21-rp/2010 dated October 6, 2010 in the case upon the constitutional petition of the Supreme Court of Ukraine concerning the conformity with the Constitution of Ukraine (constitutionality) of the provisions of laws of Ukraine “On Basic Principles of Prevention and Counteracting Corruption”, “On Liability of Legal Entities for Corruption-Related Offences”, “On Introducing Amendments to some Legislative Acts of Ukraine concerning Liability for Corruption Offences” (case on corruption offences and enactment of the anti-corruption legislation).
Item 1 of Section VIII “Final Provisions” of the Law of Ukraine “On Basic Principles of Prevention and Counteracting Corruption” No. 1506-VI dated June 11, 2009 (hereinafter referred to as “the Law No. 1506”), Article 28 of the Law of Ukraine “On Liability of Legal Entities for Corruption-Related Offences” No. 1507-VI dated June 11, 2009 (hereinafter referred to as “the Law No. 1507”) and Section II of the Law of Ukraine “On Introducing Amendments to some Legislative Acts of Ukraine concerning Liability for Corruption Offences” No. 1508-VI dated June 11, 2009 (hereinafter referred to as “the Law No. 1508”) envisage that these laws become effective from the day they are published and enacted from January 1, 2010. The laws of Ukraine “On Introducing Amendments to some Laws of Ukraine concerning Prevention and Counteracting Corruption” No. 1787-VI dated December 23, 2009 (hereinafter referred to as “the Law No. 1787”) and No. 1962-VI dated March 10, 2010 (hereinafter referred to as “the Law No. 1962”) postponed the term of enactment of the disputed laws firstly until April 1, 2010 and later until January 1, 2011.

The Constitutional Court of Ukraine proceeds from the fact that the stages of legislative process are defined at the constitutional level and, in particular, include the procedure of submission and consideration of the draft laws, adoption of laws and their entry into effect
According to Articles 57.2, 57.3 of the Basic Law laws and other normative legal acts that determine the rights and duties of citizens shall be brought to the notice of the population by the procedure established by law. Laws and other normative legal acts that determine the rights and duties of citizens, but that are not brought to the notice of the population by the procedure established by law, are not effective.

In this context the Constitutional Court of Ukraine considers that the provisions of Article 94.5 of the Constitution of Ukraine entitle the Verkhovna Rada of Ukraine to determine the terms for laws to become effective not only in ten days from the day of their official publication but also from the moment defined in the law itself, in particular, from the day of their enactment. That means that the laws or their separate provisions can be enacted after the day they became effective.
Thus, the Basic Law envisages the order and terms of entry into force for the law and also enactment of its separate provisions. Hence the legislator can determine other day of law’s enactment taking into consideration various circumstances.
Therefore, the differentiation between the moments of their enactment and becoming effective in the disputed laws do not contradict the provisions of Articles 57, 94.5 of the Constitution of Ukraine and can not be interpreted as a violation of the constitutional procedure of entry into force of the laws. That is why the provision of item 1 of the Section VIII “Final Provisions” of the Law No. 1506, Article 28 of the Law No. 1507 and Section II of the Law No. 1508 amended by the Laws No. 1787 and No. 1962 conform with the Constitution. 
According to Article 4.1.2 of the Law No. 1506 the corruption offence is defined as the performance of other remunerated work or the entrepreneurship (except teaching, scholarly and creative activities, medical practice, coach or referee’s work in sports that are performed outside of working hours) by  the individuals mentioned in Articles 2.1.1, 2.1.2, 2.1.3 of this Law. This category includes those who are authorised to execute the functions of the State or the local self-government or are equal to them, and also those who hold offices related to performance of organisational and regulatory or administrative duties, physical entities – entrepreneurs. Moreover, Article 21224 of the Code of Ukraine On Administrative Offences establishes the liability for the violation of restrictions related to performance of entrepreneurship and requirements concerning compatibility.     
The Constitutional Court of Ukraine proceeds from the contents of the provisions of Article 127.2 of the Constitution of Ukraine according to which the professional judges shall not belong to political parties and trade unions, take part in any political activity, hold a representative mandate, occupy any other paid positions, perform other remunerated work except scholarly, teaching and creative activity.
As far as the issues of the limits of the activities of judges in scholarly, teaching and creative activity are completely regulated by the Constitution of Ukraine, the law may not establish any restriction of the right to perform such activities, except cases envisaged by the Constitution of Ukraine (Article 64 of the Fundamental Law). 
The issue of compatibility of offices of the civil servant and other remunerated work of the members of the Cabinet of Ministers of Ukraine, chief officers of central and local bodies of executive power and local-self government who have the right to perform teaching, scholarly and creative work outside working hours (Article 120.1 of the Constitution of Ukraine) at the constitutional level is regulated in another way. With regard to this the provisions of Article 4.1.2 of the Law No. 1506 concerning the abovementioned persons are conforming with the Constitution and are considered by the Constitutional Court of Ukraine as an exception to the general rule.
The performance of teaching, scholarly and creative work, medical practice, coach or referee’s work in sports by the persons mentioned in Articles 2.1.1, 2.1.2, 2.1.3 of the Law No. 1506, including People’s Deputies of Ukraine is qualified as “corruption offence” in case these persons perform this work during working hours.
However, the Constitution of Ukraine guarantees to the citizens the freedom of literary, artistic, scientific and technical creativity (Article 54.1). In accordance with Article 41.1 of the Basic Law everyone has the right to dispose of the results of his or her intellectual and creative activity.

Since under Article 9.1 of the Constitution of Ukraine international treaties that are in force, agreed to be binding by the Verkhovna Rada of Ukraine, are part of the national legislation of Ukraine the Constitutional Court of Ukraine takes into account the fact that the Civil Law Convention on Corruption of 1999, the Criminal Law Convention on Corruption of 1999 and the United Nations Convention against Corruption (UNCAC) of 2003 ratified by Ukraine directly relate corruption with self-interested actions (omissions) of officials during execution of their professional duties.

The given provisions render it impossible to recognise by the legislator of the performance of scholarly or teaching work as corruption in case it is the source of legal income of reasonably proved amount and it is not connected with self-interested actions (omissions) of officials during execution of his or her professional duties.

All these specific features of the intellectual activity of an individual are taken into consideration in the effective Law of Ukraine “On the Prevention of Corruption” that does not establish administrative liability for the persons authorised to execute the functions of the State for their performance of teaching, scholarly and creative work during working hours.

According to Article 22.3 of the Constitution of Ukraine the content and scope of existing rights and freedoms shall not be diminished in the adoption of new laws or in the amendment of laws that are in force. The disputed Article 4.1.2 of the Law of Ukraine No. 1506 prohibits for persons mentioned in Articles 2.1.1, 2.1.2, 2.1.3 of this Law to perform activities that were sanctioned before the adoption of the Law No. 1506, which contravenes the abovementioned constitutional norm. 
In order to use the working hours more effectively by the officials the legislator can envisage additional permissive mechanisms (regulators) which regulate their performance of scholarly and teaching work outside main working place. But it should not be done by way of recognising such activities and work as corruption and establishing administrative liability solely for the fact it is performed outside working hours. It should be taken into account that every restriction of the human and citizens’ rights should be not only legally substantiated but also be socially justifiable and adequate.
Article 9 of the Law No. 1506 envisages that candidates to hold office related to implementation of the functions of the State undergo special examination, especially, regarding the information submitted personally. This examination is applied towards the information about the candidate, record of his or her criminal liability or liability for corruption offences, reliable information about incomes, their sources and financial liabilities, including those from abroad, and availability of his or her corporate rights, information about state of health, level of education, scientific degree and rank, professional qualifications.

The reporting on incomes and financial liabilities by office seekers or the persons who already hold the office is envisaged by Article 13 of the Law of Ukraine “On Civil Service” and by Article 13 of the Law of Ukraine “On Civil Service at the Bodies of Local Self-Government”. Restrictions related to the necessity of financial control for this category of individuals facilitate identification of corruption offences and that is why they are very important for personnel selection and for the defense of the national economy. 
The procedures established by legislation provide formation of appropriate corps of personnel who are candidates to hold offices related to the execution of functions of the State or bodies of local self-government and take into consideration the constitutional provisions of social responsibility of every individual, duties before the society and the right of every individual to free development of his or her personality stipulated in Article 23 of the Constitution of Ukraine. Also they do not violate the constitutional norm which envisages the opportunity of collection, storage, usage and dissemination of confidential information about a person in cases determined by law (Article 32.2 of the Constitution of Ukraine).  
Hereby the provisions of Articles 9.1, 9.2 of the Law No. 1506 concerning the special testing of persons who are candidates to hold offices related to execution of functions of the State or bodies of local self-government conform with the Constitution (are constitutional).

Articles 9.2.2, 9.2.3 of the Law No. 1506 envisage the special examination not only for office seekers but also - according to paragraph two Article 1.1 - spouses, children, parents, whole blood brothers and sisters, grandfather and grandmother, grandchildren, adopters, adopted and also other individuals on conditions of permanent cohabitation and joint household with the person defined in paragraph 1 of Article 2 of Law No. 1506.
The list of connected persons irrespective of their place of residence and joint household as well as other persons who permanently cohabitate and run joint household with the person seeking the office, defined in paragraph two Article 1.1 of the Law No. 1506 gives the opportunity for the state bodies to interfere in one’s private life and familial privacy, groundlessly obtain private information which violates the abovementioned norm of the Basic Law. Moreover, it should be taken into account that connected persons are not office seekers but are only indirectly (ties of blood etc.) connected with the person who is an office seeker or already holds the office. The reporting on one’s connected and other persons without consent by a person who is an office seeker can cause the obtainment of invalid data whereupon the person would bear liability under Article 1641 of the Code of Ukraine On Administrative Offences. 
Therefore, the special examination envisaged by Articles 9.2.2, 9.2.3 of the Law No. 1506 may not be applied to one’s connected and persons, mentioned in paragraph two Article 1.1 of the Law No. 1506 because it violates the provisions of Articles 32, 64.1 of the Constitution of Ukraine.   
Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming with the Constitution of Ukraine (constitutional) the provisions of:

- item 1 of the Section VIII “Final Provisions” of the Law of Ukraine “On Basic Principles of Prevention and Counteracting Corruption” No. 1506-VI dated June 11, 2009; Article 28 of the Law of Ukraine “On Liability of Legal Entities for Corruption-Related Offences” No. 1507-VI dated June 11, 2009; Section II of the Law of Ukraine “On Introducing Amendments to some Legislative Acts of Ukraine concerning Liability for Corruption Offences” No. 1508-VI dated June 11, 2009 with amendments introduced by laws of Ukraine “On Introducing Amendments to some Laws of Ukraine concerning Prevention and Counteracting Corruption” No. 1787-VI dated December 23, 2009 and No. 1962-VI dated March 10, 2010;

- Article 4.1.2. of Law of Ukraine “On Basic Principles of Prevention and Counteracting Corruption” No. 1506-VI dated June 11, 2009 concerning the right of the members of the Cabinet of Ministers of Ukraine, chief officers of central and local bodies of executive power and local-self government to perform teaching, scholarly and creative work only outside of working hours;

- Articles 9.1, 9.2 of the Law of Ukraine “On Basic Principles of Prevention and Counteracting Corruption” No. 1506-VI dated June 11, 2009 concerning special examination for candidates to the offices related with the implementation of the functions of the State or bodies of local self-government (except the provisions of Articles 9.2.2, 9.2.3 concerning one’s connected persons).

2. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional):

- word combination “which are performed outside of working hours” in Article 4.1.2 of the Law of Ukraine “On Basic Principles of Prevention and Counteracting Corruption” No. 1506-VI dated June 11, 2009 and word combination “outside of working hours” in Article 21424 of the Code of Ukraine On Administrative Offences, except its application towards individuals mentioned in Article 120.1 of the Constitution of Ukraine;

- word combination “one’s connected persons” in Articles 9.2.2, 9.2.3 of the Law of Ukraine “On Basic Principles of Prevention and Counteracting Corruption” No. 1506-VI dated June 11, 2009.

3. The provisions of the Law of Ukraine “On Basic Principles of Prevention and Counteracting Corruption” No. 1506-VI dated June 11, 2009 and the Code of Ukraine On Administrative Offences declared unconstitutional lose their effect from the day the Constitutional Court adopts this Decision.

4. To terminated the constitutional proceedings in case concerning conformity with the Constitution of Ukraine (constitutionality) of paragraph 3 Article 3.4, paragraph 3 Article 9.3, Article 26 of the Law of Ukraine “On Basic Principles of Prevention and Counteracting Corruption” No. 1506-VI dated June 11, 2009, Law of Ukraine “On Liability of Legal Entities for Corruption-Related Offences” No. 1507-VI dated June 11, 2009 on the grounds of Article 45.2 of Law of Ukraine “On the Constitutional Court of Ukraine” - constitutional petition does not meet the requirements envisaged by the Constitution of Ukraine and the Law “On the Constitutional Court of Ukraine”.

