Summary to the Decision of the Constitutional Court of Ukraine no. 21-rp/2008 dated October 8, 2008 on the case upon the constitutional petition of 55 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of provisions of Articles 17.2, 17.3, 20.1 and 20.9 of the Law of Ukraine “On Telecommunications”, Article 2 of the Decree of the President of Ukraine “On the National Commission for Communication Regulation of Ukraine”

Subject of a right to constitutional petition – 55 People’s Deputies of Ukraine – applied to the Constitutional Court with a petition to recognise as non-conforming with the Constitution of Ukraine (unconstitutional) provisions of Articles 17.2, 17.3, 20.1, 20.9 of the Law “On Telecommunications” No. 1280-IV dated November 18, 2003 (hereinafter referred to as “the Law”), Article 2 of the Decree of the President of Ukraine “On the National Commission for Communication Regulation of Ukraine” No. 943 dated August 21, 2004 (hereinafter referred to as “the Decree”).
According to the Constitution, bodies of state power and their officials are obliged to act only on the grounds, within the limits of authority and in the manner envisaged by the Constitution and laws of Ukraine (Article 19.2). Normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it (Article 8.2 of the Constitution).
In compliance with Article 106 of the Fundamental Law, the authorities of the President of Ukraine as the Head of State are determined by the Constitution. It makes it impossible to adopt laws that establish his other authorities.
Under the wording of Articles 106.1.10, 106.1.15 of the Constitution as of June 28, 1996, the authorities of the President of Ukraine included establishment, reorganisation and liquidation of central bodies of executive power upon the submission by the Prime Minister of Ukraine, as well as appointment of chairpersons of central bodies of executive power and termination of their authorities upon such a submission. With respect to this, in 2003 the Verkhovna Rada of Ukraine adopted the Law which stipulated that the Commission is a central body of executive power with a special status, and is under the control of the President of Ukraine who approves its Regulations (Articles 17.2 and 17.3 of the Law). According to Articles 20.1, 20.9 of the Law, the Head of State appoints the Chairperson and seven members of the Commission (for the first time and in case there are vacancies) and terminates their authorities.
For the execution of the Law in 2004 the President of Ukraine issued the Decree on the basis of which the Commission was established and its Regulations were approved.

The Law of Ukraine “On Introducing Amendments to the Constitution of Ukraine” No. 2222-IV dated December 8, 2004 effective from January 1, 2006 introduced amendments to the Constitution. The altered wording of Article 106 of the Constitution does not establish the authorities of the President of Ukraine concerning formation of central bodies of executive power, appointment and dismissal of their chairpersons and regulation of activities of such bodies. These issues - under the altered wording of Articles 116.1.91, 116.1.92 of the Constitution - pertain to the competence of the Cabinet of Ministers of Ukraine that shall establish, reorganise and liquidate ministries and other central bodies of executive power, appoint to and dismiss from offices, upon the submission by the Prime Minister of Ukraine, the chairpersons of bodies of executive power who are not members of the Cabinet of Ministers of Ukraine. On the basis of these provisions the Law “On the Cabinet of Ministers of Ukraine” (Article 22.2) determines that ministries and other central bodies of executive power are responsible, accountable to and under the control of the Cabinet of Ministers of Ukraine. Thus impugned provisions of the Law regarding the mentioned authorities of the President of Ukraine are non-conforming with Articles 8, 19, 106, and 116 of the Constitution.
In the course of consideration of the case the President of Ukraine declared the Decree by which the Regulations were approved null and void (the Decree of the President of Ukraine No. 845 dated September 19, 2008). The jurisdiction of the Constitutional Court of Ukraine extends only to effective normative legal acts. Therefore, there are no grounds for consideration of the issue regarding constitutionality of Article 2 of the Decree. Thus, constitutional proceedings in this part of the constitutional petition are to be terminated in accordance with Article 45.3 of the Law of Ukraine “On the Constitutional Court of Ukraine” and §51 of the Rules of Procedure of the Constitutional Court of Ukraine.
Thus, the Constitutional Court of Ukraine held:

1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) provisions of the Law “On Telecommunications” No. 1280-IV dated November 18, 2003:

- Article 17.2 regarding the National Commission for Telecommunication Regulation being under the control of the President of Ukraine;

- Article 17.3 on approval by the President of Ukraine of the Regulations on the National Commission for Telecommunication Regulation;

- Article 20.1 concerning appointment to offices and termination of their authorities of the Chairperson and members of the National Commission for Telecommunication Regulation by the President of Ukraine upon a submission of the Prime Minister of Ukraine;

- Article 20.9 regarding appointment by the President of Ukraine of a new Chairperson or member of this Commission in the event there is a vacant office of the Chairperson or a member of the National Commission for Telecommunication Regulation.
2. To terminate constitutional proceedings in the case upon the constitutional petition of 55 People’s Deputies of Ukraine regarding conformity with the Constitution of Ukraine (constitutionality) of the provision of Article 2 of the Decree of the President of Ukraine “On the National Commission for Communication Regulation of Ukraine” No. 943 dated August 21, 2004 on the grounds of Article 45.3 of the Law of Ukraine “On the Constitutional Court of Ukraine” – the issues raised in the constitutional petition do not fall within the jurisdiction of the Constitutional Court.

Provisions of the Law “On Telecommunications” deemed to be unconstitutional lose legal effect from the day the Constitutional Court adopts this Decision.

