Summary to the Decision No. 21-rp/2004 of the Constitutional Court of Ukraine as of December 15, 2004
The subject of the right to constitutional petition — Peoples’ Deputies of Ukraine —appealed to the Constitutional Court of Ukraine for the recognition of Article 73.1 of the Commercial Shipping Code of Ukraine on determination of a seaport as a public enterprise only as non-compliant with the requirements of Articles 42.1 and 42.3 of the Constitution. 

When considering the issue raised in the constitutional petition, the Constitutional Court of Ukraine points out the following.

When determining a seaport as a public enterprise, the Code at the same time (Articles 73.1, 73.3 and 73.4) does not rule out the possibility of business activities to be performed within the port’s territory by enterprises and organizations of any forms of ownership for servicing vessels, passengers and cargo under the procedure, established by the Cabinet of Ministers of Ukraine, and prohibits a port from interfering into such activities and impeding thereof, except for cases provided for by the legislation of Ukraine and statutory instruments of such enterprises and organization. These provisions mean that the state does not restrict the constitutional right of an entity to run business on the territory of such public transport enterprise as a seaport. 

Therefore, the determination of a seaport as a public enterprise does not conflict with Article 42.1 of the Constitution of Ukraine. 

The same applies to the consistency of the disputed provision of the Code with Article 42.3 of the Constitution. It deals with the state’s responsibilities for the protection of competition in entrepreneurial activity, prevention of any abuse of a monopolistic position in the market, unlawful restriction of competition, and unfair competition.

Examination of Articles 73.3, 73.4, 76 of the Code shows that the state not only refrains from imposing any restrictions on, but also supports legal principles of the entrepreneurial activity. As to the status of a seaport as a public transport enterprise (even if treated as a type of monopoly), it is clear that the legislator may determine such status in accordance with Article 42.3 of the Constitution saying, “types and limits of monopolies shall be determined by law”. So it is regulated not only by the Law of Ukraine On Natural Monopolies being referred to by the subject of the constitutional petition, but also by other laws of Ukraine. 

Determination of the status of a seaport as a public transport enterprise also complies with provisions of Articles 92.1.7 and 92.1.8 of the Constitution establishing that legal regime of property, legal principles and guarantees of entrepreneurship, rules of competition and norms of antimonopoly regulation shall be determined by the laws of Ukraine only. 

