Summary to the Decision of the Constitutional Court of Ukraine № 2-rp/2016 dated June 1, 2016 in the case upon the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights concerning the conformity to the Constitution of Ukraine (constitutionality) of the provision of the third sentence of Article 13.1 of the Law "On Psychiatric Care" (case on judicial control over hospitalisation of disabled persons to psychiatric institution)
According to the Fundamental Law, all people are free and equal in their dignity and rights; Human rights and freedoms are inalienable and inviolable; constitutional rights and freedoms are guaranteed and shall not be abolished; everyone has the right to respect of his or her dignity; every person has the right to freedom and personal inviolability; human and citizens' rights and freedoms are protected by the court; Everyone is guaranteed the right to challenge in court the decisions, actions or omission of bodies of state power, bodies of local self-government, officials and officers (Articles 21, 22.2, 28.1, 29.1, 55.1, 55.2).
The Constitutional Court considers that restrictions of the realisation of constitutional rights and freedoms may not be arbitrary and unfair, they have to be established exclusively by the Constitution and laws of Ukraine, pursue a legitimate aim, be conditioned by public need to achieve this aim, proportionate and reasonable, in case of restriction of the constitutional right or freedom legislator shall introduce such legal regulation which will make it possible to optimally achieve the legitimate aim with minimal interference in the implementation of this right or freedom and not to violate the essential content of such right.

The Constitution stipulates that citizens deemed by a court to be incompetent do not have the right to vote (Article 70). In this regard, the said persons are subject to restrictions provided for in Articles 72, 76, 81 and 103 of the Fundamental Law. In the Constitutional Court’s opinion, recognition of a person to be incapable can not deprive him or her of other constitutional rights and freedoms or restrict them in a manner that undermines their essence.
According to the Civil Code, a natural person may be recognised by the court as legally incapable if he/she is not capable to perceive and (or) control his/her actions due to chronic and stable mental disorder; A natural person shall be recognised as legally incapable from the effective date of the court decision thereon; natural person shall be placed in ward; legally incapable natural person shall be not entitled to take any legal actions; the guardian shall take legal actions on behalf and in favour of a legally incapable natural person; the guardian shall bear liability for the damage inflicted by a legally incapable natural person (Articles 39.1, 40.1, 41). The procedure for recognition of a natural person as legally incapable is established in Articles 236-241 of the Code of Civil Procedure.
Systematic analysis of the legislation gives grounds to state that legally incapable persons are a special category of individuals (natural persons) who temporarily or permanently are not capable at their own discretion to implement property and personal non-property rights, perform duties and bear legal responsibility for their actions due to chronic, stable mental disorder. Incapable persons should be provided with legal possibilities to satisfy individual needs, implementation and protection of their rights and freedoms. Although, due to health reasons disabled persons are not able personally to implement certain constitutional rights and freedoms, including the right to freedom and personal integrity, they may not be completely deprived of these rights and freedoms, therefore the state is obliged to create effective legal mechanisms and guarantees for their maximum implementation.
The Constitutional Court of Ukraine proceeds from the fact that the fundamental values ​​of the effective constitutional democracy include freedom, availability of which is a prerequisite of development and socialization of an individual. The right to freedom is an integral and inalienable constitutional human right and provides for a possibility to select one’s own behavior with the purpose of free and comprehensive development, act independently according to their own decisions and plans, prioritise, do whatever is not prohibited by law, freely and at one’s own discretion move throughout the state, choose a place of residence etc. The right to freedom means that a person is free in his or her activity from outside interference, except for restrictions established by the Constitution and laws.
The Constitutional Court of Ukraine takes account of the requirements of the effective international treaties ratified by the Verkhovna Rada of Ukraine, and the practice of interpretation and application of these treaties by international bodies which jurisdiction is recognised by Ukraine, including the European Court of Human Rights. Since Article 29 of the Constitution of Ukraine corresponds to Article 5 of the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter referred to as “the Convention”), then according to the principle of friendly attitude to international law, the practice of interpretation and application of the said article of the Convention by the European Court of Human Rights should be taken into account when considering this case.

Analysis of the mentioned international documents leads to the conclusion on the need for judicial review of the interference with the right to freedom and personal inviolability of a person with mental disorder during his/her hospitalisation to psychiatric institution without his/her consent.

According to the first and third sentences of Article 13.1, Article 13.2 of the Law "On Psychiatric Care" № 1489-III, dated February 22, 2000 with subsequent amendments (hereinafter referred to as “the Law”), a person is hospitalised to a psychiatric institution voluntarily – at his/her request or upon his/her conscious consent; person recognised as legally incapable in the manner prescribed by law, is hospitalised to psychiatric institution at the request or upon the consent of his/her guardian; hospitalisation of a person in cases stipulated by paragraph one of this article, is carried out upon the decision of the psychiatrist.

According to Article 1.9 of the Law, conscious consent of a person is a consent freely expressed by a person able to understand information provided in accessible way, about the nature of his/her mental disorder and forecast of its possible development, objective, procedures and duration of psychiatric care, diagnostic methods, treatment and medicines that can be used during psychiatric care, their side effects and alternative methods of treatment.

Hospitalisation of a legally incapable person to a psychiatric institution at the request or with consent of his/her guardian upon the decision of psychiatrist provides long-term psychiatric care in the hospital. Legally incapable person hospitalised to a psychiatric institution in the manner provided for in Article 13 of the Law, stays in such an institution around the clock without possibility to leave its territory voluntarily, and his/her actions are constantly monitored by medical personnel.

Given the above, it appears that hospitalisation of incapable person to a psychiatric institution under Article 13 of the Law is a restriction of the right to freedom and personal inviolability of person enshrined in Article 29 of the Constitution of Ukraine, and therefore should meet the criteria set out in this decision. 
The procedure of hospitalisation of legally incapable person to a psychiatric institution at the request or with the consent of his/her guardian upon the decision of the psychiatrist which is established by law does not provide for the judicial control of such hospitalisation, since the legislator has actually considered it as voluntary, even though hospitalisation of incapable person is carried out without his/her conscious consent.

The Constitutional Court of Ukraine considers that such hospitalisation by its nature and consequences is a disproportionate restriction of the constitutional right of incapable persons to freedom and personal inviolability, therefore it should be carried out in compliance with the constitutional guarantees of the protection of human and citizens' rights and freedoms, with account of the mentioned international legal standards, legal positions of the Constitutional Court and exclusively upon the court’s decision pursuant to Article 55 of the Fundamental Law.

Judicial control over hospitalisation of incapable person to a psychiatric institution in the manner provided for in Article 13 of the Law is a necessary guarantee of the protection of his/her rights and freedoms enshrined, in particular, in Articles 29, 55 of the Fundamental Law. After independent and impartial consideration of hospitalisation of incapable person to a psychiatric institution, the court has to adopt a decision about the legitimacy of restricting the constitutional right to freedom and personal inviolability of such person. 
The Constitutional Court finds that the State, in performing its main duty – promoting and ensuring human rights and freedoms (Article 3.2 of the Constitution) – must not only refrain from violations or disproportionate restrictions of human rights and freedoms, but also take appropriate measures to ensure their full implementation by everyone under its jurisdiction. To this end, the legislator and other public authorities should ensure effective regulation that meets the constitutional norms and principles, and should create mechanisms necessary to meet human needs and interests. At the same time, particular attention should be focused on especially vulnerable categories of individuals, including, in particular, persons with mental disorders.

The Constitutional Court, the sole body of constitutional jurisdiction in Ukraine, which task is to guarantee the supremacy of the Constitution of Ukraine as the Fundamental Law of the State throughout the territory of Ukraine, considers that legal regulation of hospitalisation of incapable person to a psychiatric institution established in Article 13 of the Law, does not comply with the requirements of Article 3 of the Constitution regarding the duty to establish a proper legal mechanism for the protection of the constitutional rights and freedoms of individuals, including those legally incapable, from arbitrary restrictions of his/her constitutional right to freedom and judicial protection.

Thus, the Constitutional Court of Ukraine held:
To declare as such that does not conform to the Constitution (unconstitutional) the provisions of the third sentence of Article 13.1 of the Law "On Psychiatric Care" № 1489-III, dated February 22, 2000 with subsequent amendments in conjunction with the provisions of Article 13.2 concerning hospitalisation to psychiatric institution at the request or with the consent of guardian upon the decision of psychiatrist without judicial control of the person, declared to be legally incapable in the manner prescribed by law 

To recommend to the Verkhovna Rada of Ukraine to immediately to bring the provisions of the legislation in the field of psychiatric care in accordance with this decision.
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