Summary to the Decision No. 2-rp/2004 of the Constitutional Court of Ukraine as of February 5, 2004

The subject of the right to constitutional petition applied to the Constitutional Court with a submission to provide the official interpretation of the term "transfer" used in Article 5.1.17 of the Law "On the value added tax", hereinafter referred to as "the Law", and to explain whether the transfer of land plots includes sale or letting on lease of land plots as indicated in the said Article.

The Constitutional Court finds that the issue raised shall be examined as to the phrase "exempt from taxation transfer operations of land plots occupied by real properties or undeveloped land" in the context of Article 5 of the Law, which contains the list of operations exempt from the value added tax.

Article 5 of the Law exempts from taxation transfer operations of land plots occupied by properties or undeveloped land in cases stipulated by the Land Code, hereinafter referred to as "the Code”.

In the Code, the term "transfer" is used in many norms and is related to acquiring of (giving rise to) the right to land. In particular, citizens and legal entities acquire property rights and rights to use land plots upon the decision of the bodies of executive power or bodies of local self-government within the limits of their authorities by transfer of land plots for ownership or letting them on use (Article 116), permanent use (Articles 122, 123), lease (Article 124), by sales of a land plots being the state or municipal property (Article 127), and based on other civil law agreements such as exchange, gift, succession, etc. (Article 131). Therefore, the term "transfer" used in the Code includes all types of acquiring the right to land whether for ownership based on the relevant decision of the land owner, civil law agreement, contract of sale and purchase, including the same on a competitive basis, exchange, gratuitous privatization of land plots and land shares, letting on use (permanent or temporary) under the lease agreements, etc.

At the same time, the term "transfer" used in the phrase "to exempt from taxation operations of transfer of land plots occupied by real properties or undeveloped land" in Article 5.1.17 of the Law, does not include letting the land on lease, as the Law does not refer operations of leasing the land to objects of taxation with value added tax (Article 3.2.2), gratuitous privatization of farmland plots and land shares, and rendering of services (work) being the operations exempt from value added tax pursuant to Article 5.1.19 of the Law.

