Summary to the Decision of the Constitutional Court of Ukraine No. 19-rp/2010 dated September 9, 2010 in the case upon the constitutional petition of the Supreme Court of Ukraine on conformity with the Constitution of Ukraine (constitutionality) of the provisions of the Law of Ukraine “On Introducing Amendments to Some Legislative Acts of Ukraine Concerning Jurisdiction of Cases on Social Benefits”
After the Code of Administrative Proceedings (hereinafter referred to as “the CAP”) entered into force on September 1, 2005 all public legal disputes, in which at least one of the parties exercises state authority, were related to the jurisdiction of administrative courts (Articles 2.1.2, 3.1.1.2.7 of the CAP). According to Article 18.2 of the CAP in the wording of the Law dated July 6, 2005 district administrative courts had jurisdiction over all administrative cases in which one of the parties was a body of state power, other state body, body of the Autonomous Republic of Crimea, their officials or officers except cases on their decisions, actions or omissions in cases on administrative offences. Such scope of subject-matter jurisdiction also included legal disputes related to social benefits if a respondent in the relevant case was one of the mentioned bodies or officials – a subject of authority. 

The Law dated December 25, 2008 introduced amendments to the CAP according to which on the grounds of Article 18.1.3 local courts of general jurisdiction began to consider disputes concerning social benefits in the course of administrative proceedings. 

The Law of Ukraine “On Introducing Amendments to Some Legislative Acts of Ukraine Concerning Jurisdiction of Cases on Social Benefits” No. 1691-VI dated February 18, 2010 (hereinafter referred to as “the Law № 1691”) (Chapter I.2) removed Article 18.1.3 of the CAP and redrafted Article 15.1 of the Civil Procedural Code (hereinafter referred to as “the CPC”). Pursuant to item 2 of the latter article disputes concerning social benefits regardless of the status of a respondent shall be considered in the course of civil proceedings (Chapter I.1.4).

The system of courts in Ukraine was established in conformity with the provisions of Articles 6, 124, 125 of the Constitution with application of the principle of specialisation in order to provide the most effective mechanism of human rights and freedoms protection in relevant legal relations.          

The Law “On the Judiciary and Status of Judges” envisages that the judicial power is implemented by means of exercise of justice within the frameworks of relevant judicial procedures (Article 1.2); there are specialised courts (Articles 17.2.3, 18) acting in the system of courts of general jurisdiction (Article 3.1) which include commercial and administrative courts (Articles 21.2.3, 26.3, 31.2). The main criteria of the judicial specialisation are: subject of disputable legal relations and appropriate procedure of its consideration. The procedural codes establish different judicial proceedings concerning different legal relations.     
On the grounds of the provisions of the Constitution regarding the judicial specialisation (Article 125.1) and the guarantee to every person to challenge in court the decisions, actions or omission of bodies of state power, bodies of local self-government, officials and officers (Article 55.2) special system of courts of administrative jurisdiction was established in Ukraine. Protection of rights, freedoms and interests of individuals in the sphere of public legal relations from violations on the part of subjects of authority is defined as a direct mission of the administrative jurisdiction (Article 2.1 of the CAP). The administrative jurisdiction as a specialised type of judicial activity became that very mechanism fixed constitutionally and legally which enhanced the possibility to execute the right to judicial protection from illegal decisions, actions or omissions of subjects of authority. 

Division of jurisdictional authority among general and specialised courts is subjected to guarantees of the right of every person to the effective judicial protection. Based upon this approach all public legal disputes, in which at least one of them exercises state authority, belong to the administrative jurisdiction and shall be considered by the administrative courts by their jurisdiction (Articles 3.1.2.7, 17.1 of the CAP). It also refers to the jurisdiction of disputes concerning social benefits, in which pursuant to the claim of an individual the respondent is a subject of authority.  
Thus, observance of the constitutional principle of specialisation in law-making process concerning organisation and activities of courts in Ukraine is a constitutional obligation of legislator. The amendments to the CAP and the CPC, introduced by the Law № 1691, which exempted the disputes on social benefits from the jurisdiction of courts of specialised (administrative) jurisdiction and referred them to the jurisdiction of general courts (civil jurisdiction), do not conform with Article 125.1 of the Constitution. 
Unlike the civil jurisdiction, the principle of officiality acts in the administrative jurisdiction, which means active position of court concerning examination of all facts in a case (Articles 11.4.5, 69.2, 71.5 of the CAP). The obligation to prove lawfulness of its decision, action or omission is imposed on a subject of authority if it objects to the administrative claim as a respondent (Article 71.2 of the CAP), while in the civil jurisdiction each party shall prove the facts which it refers to as a ground for its demands and objections (Articles 11.1, 60.1 of the CPC). “Subject of authority shall submit to court all available documents and materials which can be used as a proof in a case. If this obligation is not satisfied, court applies for mentioned documents and materials”, and if a respondent does not fulfill such prescription without a valid reason court “considers a case on the grounds of available proofs” (Article 71.4.6 of the CAP). The civil procedural legislation does not envisage such an authority for the court. 

According to Article 19.2 of the CAP, the administrative cases on appeal against legal acts of individual action, as well as actions or omissions of subjects of authority concerning interests of a particular person are considered by administrative courts upon the choice of an applicant unless otherwise provided by this Code. At the same time, in the civil jurisdiction, pursuant to Article 109 of the CPC, court considers appeals according to place of residence or location of a respondent unless otherwise provided in Article 110 of the CPC. 

The administrative jurisdiction allows exceeding the limits of complaint if it is necessary for human rights protection, as well as joining several complaints of an applicant into one proceeding which shall be considered in the course of different jurisdictions, according to other laws (Articles 11.2, 21.2 of the CAP), which is inadmissible in the civil jurisdiction (Articles 11.1, 16 of the CPC).           
Unlike Article 79.3 of the CPC, Article 87.3 of the CAP does not envisage judicial expenses for information and technical provision of the consideration of a case, which shall be paid by an applicant filing a civil claim (Article 119.5 of the CPC). 
In contrast to the civil jurisdiction, an individual as a claimant to a subject of authority has an advantage concerning compensation of judicial expenses in the administrative jurisdiction, and upon a request of an applicant administrative court’s employee can provide him/her assistance in filing a claim (Articles 94.1.5, 105.3 of the CAP).

The mentioned amendments to the CAP and the CPC violated the principle of specialisation of the judiciary and diminished procedural rights and guarantees of a person previously established by law, and the mechanism of judicial protection of the rights became less effective and accessible. 
Pursuant to Article 22.3 of the Constitution the content and the scope of existing rights and freedoms shall not be diminished in adoption of new laws or in the amendment of laws that are in force. However, amendments to the CAP and the CPC diminished applicant’s procedural rights in cases on social benefits which limited applicant’s possibilities in judicial protection of his/her rights in disputes with a subject of authority thereby violating Articles 22.3 and 55.1 of the Fundamental Law. 
Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) provisions of the Law of Ukraine “On Introducing Amendments to Some Legislative Acts of Ukraine Concerning Jurisdiction of Cases on Social Benefits” No. 1691-VI dated February 18, 2010, in particular:

· Chapter I.2: “to remove Article 18.1.3 of the Code of Administrative Proceedings of Ukraine”;

· Chapter II.2: “After this Law enters into force the administrative courts complete consideration of cases judicial proceedings in which were initiated on the basis of Article 18.1.3 of the Code of Administrative Proceedings of Ukraine”. Administrative claims, appellate and cassation appeals or petitions, submitted to relative administrative courts in administrative cases envisaged by Article 18.1.3 of the Code of Administrative Proceedings before this Law entered into force, and judicial proceedings in which were not initiated shall be forwarded by these courts to relevant courts which will consider them in the course of civil proceedings”.    

2. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) Article 15.1.2 of the Civil Procedural Code in wording of the Law of Ukraine “On Introducing Amendments to Some Legislative Acts of Ukraine Concerning Jurisdiction of Cases on Social Benefits” No. 1691-VI dated February 18, 2010. 

3. Provisions of the Law of Ukraine “On Introducing Amendments to Some Legislative Acts of Ukraine Concerning Jurisdiction of Cases on Social Benefits” No. 1691-VI dated February 18, 2010 and the Civil Procedural Code recognised as non-constitutional lose their legal effect from the day the Constitutional Court adopts this Decision.
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