Summary to the Decision No. 19-rp/2004 of the Constitutional Court of Ukraine as of December 1, 2004

A subject of the right to constitutional petition - the Supreme Court of Ukraine –submitted a petition to the Constitutional Court to provide the official interpretation of the provisions of Article 126.1 and 126.2 of the Constitution and Article 13.2 of the Law of Ukraine "On the status of judges" (hereinafter the "Law") as amended by the Law of Ukraine "On amending Article 13 of the Law of Ukraine "On the status of judges" as of October 8, 1999" (hereinafter the "Law 1999") concerning the guarantees of independence and immunity of judges.

The petition states that the functions of judges include legal assessment of the decisions made by government authorities and law enforcement agencies whose competence includes deciding criminal and civil liability matters. Imposing such general liability on judges without taking into account their status and the importance of the public functions they serve may damage public interests. It is further stressed that judicial independence and immunity do not constitute a special judicial benefit but rather have a public and legal purpose of ensuring that justice is administered in an unhampered way.

The grounds for the Constitutional Court in deciding this matter included the following. Judicial independence is an integral part of the judicial status, a constitutional principle according to which courts are organized and function and judges serve their professional duties. Judicial independence means their ability to function autonomously without being dependent on any circumstances or governed by any will other than the will of law.

Judicial independence as guaranteed by the Constitution is provided by the special practices that define the way they are elected or recruited and dismissed (Article 85.1.27, 126.4-5, 127.3-4, 128 and 131.1.1); by prohibiting any kind of influence imposed upon them (Article 126.2); by protecting their professional interests (127.6); by the way they are bound by the sole governance of law in serving their duties (Article 129.1); by special provisions that regulate the way they are held disciplinarily liable (Article 131.1.3); by ensuring the availability of financing and the necessary operational conditions and legal and social protection required for both judges and courts to function properly (Article 130.1); by prohibiting them from becoming members of political parties and trade unions, taking part in any political activity, becoming deputies, simultaneously holding other paid posts or doing any paid work other than research, teaching or creative work (Article 127.2); by prosecuting contemners (Article 129.5); by ensuring state protection of their personal safety and the safety of their families (Article 126.7); and by judicial self-governance (Article 130.2).

Article 126.1 of the Constitution establishes the possibility of providing additional guarantees of judicial independence by means of relevant legal regulations. Such guarantees are, for example, established by Article 3, 11, 12, 13, 14, 15, 31, 42, 44 and 45 of the Law; Article 14, 15, 16, 17, 118, 119, 120, 121, 122 and 123 of the Law "On the judiciary” Article 376, 377, 378 and 379 of the Criminal Code of Ukraine.

The constitutional guarantees of the judicial independence as necessary prerequisites for the judges for an impartial, unbiased and independent justice need to be secured by certain tangible safeguards. The Constitutional Court therefore views as unacceptable any regression in relation to the level of such safeguards.

Judicial independence includes judicial immunity which role is to ensure unhampered justice.

In its Decision No. 7-zp as of December 23, 1997 (the Chamber of Accounts case) the Constitutional Court stressed that "the purpose of establishing additional on top of ordinary immunity guarantees for selected categories of public servants is to create appropriate environment that would enable the duties placed on them by the state while protecting them from illegal interference" (paragraph 14 Clause 1 of the motivation part).

The fact that such guarantees are granted to judges by the Constitution lays in their role as justice providers.

According to the Ukrainian Constitution, immunity of a judge, whenever a criminal case is initiated against him, means that he may not be detained or jailed before a verdict of guilty is delivered unless this is sanctioned by the Verkhovna Rada (Article 126.3). At the same time, according to the provisions of part one of the this article, judicial immunity as a guarantee that judicial service is delivered in an independent way may extend beyond the scope defined by Article 126.3.

Additional immunity guarantees may be provided by legislation. Article 13 of the Law establishes that immunity of a judge applies to his home and office, transport and communication means, correspondence, property and documents (13.1); no entrance or search of or seizure from his home or office, personal or business vehicle, telephone tapping, personal search of a judge as well as seizure of his correspondence, belongings and documents is allowed save where so authorized by court on due grounds or with the consent of the judge should a decision to resort to special protection measures be made by the head of the relevant court (Article 13.4) and other guarantees of judicial immunity adopted by the Law.

In particular, the scope of immunity guarantees was specified by Article 13.2 of the Law "On the status of judges" as amended on December 15, 1992 establishing that "no judge may be criminally prosecuted or detained without the Verkhovna Rada's authorization. No judge may be subject to administrative sanctions imposed upon him by court other than with the authorization of a body that elected the judge for the position".

These provisions were eliminated by the Law 1999, and Article 13.2 of the Law was changed to read as follows: "no judge may be detained or jailed before a verdict of guilty is delivered unless this is sanctioned by the Verkhovna Rada", which in the view of the Constitutional Court resulted in a more restricted immunity and the lower level of independence guarantees.

According to the provisions of Article 22.2 of the Constitution, the constitutional rights and freedoms are guaranteed and may not be abolished. This, in particular, concerns the right to court defence as defined by Article 55 of the Constitution. In the view of the Constitutional Court, decreased level of judicial independence guarantees may indirectly result in restricted possibilities of implementing the right to court defence.

Article 126.2 establishes an important judicial independence guarantee that prohibits any attempts to influence the judge. This means the prohibition of any acts towards the judge on behalf of public authorities, institutions and organizations, local governments, the public servants and officials of the latter, individuals and their associations or businesses where the purpose of such acts irrespective of their form is to prevent the judge from carrying out his professional duties or make him biased in order to produce an unjust decision. The prohibition of any influence applies to the judge's full term in office.

