Summary to the Decision no.19-rp/2003 of the Constitutional Court of Ukraine as of December 10, 2003

The concepts “right of immunity of a person” and “the right of immunity of the President of Ukraine” denote two different constitutional institutes. Essential properties of this right of the President of Ukraine render it attributes of official functional immunity, which is stipulated by public status of the President of Ukraine established exceptionally by the Constitution of Ukraine.

Institution of President of Ukraine is based on cumulative norms contained in Chapter V of the Constitution of Ukraine in accordance with which the President of Ukraine is defined, in particular, as the Head of the State, who acts in its name, is the guarantor of the state sovereignty and territorial indivisibility of Ukraine, observance of the Constitution of Ukraine and human and citizens' rights and freedoms. In consideration of the above, the President of Ukraine requires also a relevant level of legal protection. Such protection is provided, in the first, by prescriptions of Article 105.1 of the Fundamental Law of Ukraine stating that the President of Ukraine enjoys the right of immunity during the term of authority.  This Article also provide for that the title of the President of Ukraine is protected by law and is reserved for the President for life and that persons guilty of offending the honor and dignity of the President of Ukraine are brought to responsibility under the law.

Immunity privilege of Deputies has certain limitations while the immunity right of the President of Ukraine may be neither abolished nor suspended or limited by means of instigation of criminal proceedings against the President of Ukraine and persecution with the framework of criminal procedure.

The right of immunity of the President of Ukraine should be understood as an organic component of his/her constitutional status pursuing the goal of securing conditions for exercise of authority vested in the President of Ukraine. Adjusting content of this right is impossible without making relevant amendments to the Constitution. 

At the same time, the Constitutional Court points out that the right of immunity of the President of Ukraine is limited in time and stays in effect – in accordance with the Constitution – only for the term of authority of the President of Ukraine.

Article 108 of the Constitution defines, in particular, four reasons for pre-term termination of powers of the President of Ukraine. In cases of resignation and inability to exercise powers for reasons of health, he/she in fact leaves his/her office in accordance with procedures provided for in Articles 109, 110 of the Constitution. At the same time, in accordance with prescriptions of Article 111 of the Constitution, the President of Ukraine can be removed from his or her office by the Verkhovna Rada of Ukraine by the procedure of impeachment, in the event that he or she commits the state treason or other crime.

Procedure of impeachment established is the only way of bringing the President of Ukraine to the constitutional accountability and, by its legal nature, it is not similar to bringing charges against a person in accordance with norms of the Criminal Procedural Code of Ukraine. Therefore, there are no grounds for taking investigation performed by provisional investigating commission formed by the Parliament for a pretrial investigation. In case of initiating criminal case against the Head of the State, he/she would be subject to jurisdiction of authorized bodies over the entire time of pretrial investigation and examination of the case in court, which would deprive him/her of his right to immunity and of possibility to properly exercise the powers vested in him/her in accordance with the Constitution.

Within the system of constitutional institutions, impeachment by its legal nature is an extra-judicial constitutional process having its sense in that the Parliament can terminate the President's powers by removal him/her from his/her office if the President of Ukraine has committed a crime.

