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Summary to the Decision of the Constitutional Court of Ukraine no.17-rp/2009 dated July 7, 2009 in the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the Law of Ukraine “On Introducing Amendments to Some Laws of Ukraine Concerning the Authorities of the Constitutional Court of Ukraine, Specific Aspects of Constitutional Proceedings in Cases upon Constitutional Appeals and Prevention of Abuse of the Right to Constitutional Petition”, Articles 6.1, 6.2, 44.3, 44.4, 45.1.3, 45.2, 71.2, and 73.3 of the Law “On the Constitutional Court of Ukraine”, Article 52.6 of the Law “On the Cabinet of Ministers of Ukraine” (case on the constitutionally established procedure of taking effect by a law)

Subject of the right to constitutional petition – the President of Ukraine –applied to the Constitutional Court regarding unconstitutionality of the Law “On Introducing Amendments to Some Laws of Ukraine Concerning the Authorities of the Constitutional Court of Ukraine, Specific Aspects of Constitutional Proceedings in Cases upon Constitutional Appeals and Prevention of Abuse of the Right to Constitutional Petition” no.1168–VI dated March 19, 2009 (hereinafter referred to as “the Law no.1168”), Articles 6.1, 6.2, 44.3, 44.4, 45.1.3, 45.2, 71.2, and 73.3 of the Law “On the Constitutional Court of Ukraine” no.422/96–ВР dated October 16, 1996 in the wording of the Law no.1168 (hereinafter referred to as “the Law no.422”), Article 52.6 of the Law “On the Cabinet of Ministers of Ukraine” no.279–VІ dated May 16, 2008 in the wording of the Law no.1168 (hereinafter referred to as “the Law no.279”).
Pursuant to the Constitution, the Constitutional Court is composed of eighteen judges of the Constitutional Court; the President, the Verkhovna Rada and the Congress of Judges of Ukraine each appoint six judges of the Constitutional Court (Articles 85.1.26, 106.1.22, 148.1, and 148.2).

The Law no.422 was adopted on October 16, 1996 following the provisions of Article 153 of the Constitution.

Article 6.1 of the Law no.422 reads that the President “shall consult with the Prime Minister of Ukraine and the Minister of Justice of Ukraine concerning candidates for the offices of Judges of the Constitutional Court of Ukraine”.

According to the Fundamental Law, the President appoints one third of the Constitutional Court members (Articles 106.1.22 and 148.2). The Constitution contains no provisions concerning consultations related to the exercise of this power by the President.

As follows from Article 106.1.31 of the Constitution, according to which the President also exercises other powers determined by the Constitution of Ukraine, laws may not provide for any other powers of the Head of State except for those determined by the Constitution as well as for any restrictions of such powers since they also have to be determined directly by the Constitution. 

In view of the fact that the Constitution does not provide for any preliminary consultations between the President and the Prime Minister and the Minister of Justice concerning candidates for the offices of Judges of the Constitutional Court of Ukraine, the Constitutional Court concluded that Article 6.1 of the Law no.422 runs contrary to the provisions of Article 106.1 of the Constitution.

Pursuant to Article 6.2 of the Law no.422, a person is deemed appointed to the office of a Judge of the Constitutional Court of Ukraine after a Decree of the President of Ukraine was adopted and countersigned by the Prime Minister of Ukraine and the Minister of Justice of Ukraine. This procedure, namely a requirement on countersigning of such a Presidential Decree by the Prime Minister and the Minister of Justice, complied with the provisions of Article 106.4 of the Constitution in the wording as of June 28, 1996.

However, pursuant to the Law “On Introducing Amendments to the Constitution of Ukraine” no.2222–IV dated December 8, 2004 (hereinafter referred to as “the Law no.2222”), the Constitution was amended.

In accordance with Article 106.4 of the Constitution in the wording of the Law no.2222, Presidential decrees issued within the authorities provided for in Articles 106.1.5, 106.1.18, 106.1.21, and 106.1.23 of the Fundamental Law are to be countersigned by the Prime Minister and the minister responsible for the decree and implementation thereof. Hence, pursuant to the Law no.2222, Article 106.1.22 of the Constitution is not included into the list contained in Article 106.4.

The Verkhovna Rada did not reconcile the disputed provisions of Article 6.2 of the Law no.422 concerning the need to countersign the Presidential Decree by the Prime Minister and the Minister of Justice with provisions of Article 106.4 of the Constitution (in the wording of the Law no.2222). Since the norms concerning the countersigning of the Presidential Decree by the Prime Minister and the Minister of Justice contradict the provisions of Article 106.4 of the Constitution, there are grounds to recognise them unconstitutional.

Pursuant to Article 88.2.3 of the Constitution, the Chair of the Verkhovna Rada of Ukraine signs the acts adopted by the Verkhovna Rada of Ukraine. According to the legal position of the Constitutional Court, acts of the Verkhovna Rada of Ukraine are decisions of the Verkhovna Rada adopted on issues falling within its authorities, i.e. the documents (first of all laws and resolutions) adopted by the number of members of parliament defined by the Constitution. These documents formalise the expression of the parliament’s will and the signature of the Chair of the Verkhovna Rada of Ukraine under the text of a law certifies its conformity with the contents of the decision adopted by the legislature, and adherence to the procedure established by the Constitution during the law adoption, namely adoption of law by the definite number of votes of the constitutional composition of parliament.

Under the Constitution, the Chair of the Verkhovna Rada of Ukraine signs a law and forwards it without delay to the President; the President may veto laws adopted by the Verkhovna Rada (except for laws on introducing amendments to the Constitution) with subsequent return of laws to the Verkhovna Rada with substantiated and formulated proposals for repeat consideration (Article 94.1, 94.2, and 106.1.30).

Article 94.4 of the Fundamental Law contains a requirement concerning a repeat adoption of a law by at least two thirds of its constitutional composition, which is applied only with regard to the laws, presidential proposals to which were rejected in full or in part. The same requirement is applied with regard to adoption of a law as a whole. Hence, when the presidential proposals in the stated wording were accepted in full, repeat adoption of the law by minimum two thirds of the constitutional composition of parliament is not necessary. When the presidential proposals on rejection of the law as a whole were not supported by members of parliament, the law is adopted as a whole (veto overridden).

Even if all presidential proposals were rejected and the text of a law remains unchanged, the law is to be adopted by repeat voting of members of parliament. The number of votes should be as provided for in Article 94.4 of the Constitution since the previous voting results were cancelled when the President vetoed the disputed law. Under such conditions, the day of adoption of the law is to be the day of the last voting thereon after repeat consideration. This very date is to be used for the purposes of law promulgation and publication.

In the event that the President did not sign a law within the established term, the responsibility for official promulgation is vested into the Chair of the Verkhovna Rada who is to publish the law without delay with his/her signature (second sentence Article 94.4 of the Constitution).

Pursuant to Article 94.5 of the Constitution, a law enters into force on the day of its official promulgation unless otherwise envisaged by the law itself, but not prior to the day of its publication.

The parliament adopted the Law no.1168 on March 19, 2009. The Chair of the Verkhovna Rada signed it on March 25, 2009 and forwarded it to the President. The Head of State returned this law to the Verkhovna Rada with his substantiated and formulated proposals on April 8, 2009.

During the repeat consideration on April 14, 2009 the Verkhovna Rada rejected presidential proposals to the Law no.1168 in full and adopted it by at least two thirds of votes of the constitutional composition of parliament. On April 17, 2009 the Chair of the Verkhovna Rada forwarded the Law no.1168 for signing to the Head of State who returned it to the Verkhovna Rada without his signature.

On May 13, 2009 the Law no.1168 dated March 19, 2009 was published in the official Verkhovna Rada newspaper, Holos Ukrainy, stating the name and position of the Chair of the Verkhovna Rada of Ukraine V. Lytvyn and the note “published pursuant to Article 94.4 of the Constitution”.

It follows from the above stated that there was published the law adopted by the Verkhovna Rada on March 19, 2009, with regard to which the President used his right to veto as provided for in Article 106.1.30 of the Constitution (with subsequent return to the Verkhovna Rada for repeat consideration). A legal consequence of the right to veto is annulment of the last voting results and start of the repeat consideration procedure in the Verkhovna Rada whereas the latter has a right to accept or reject proposals of the Head of State and to repeatedly adopt the law.

Pursuant to Article 94.4 of the Constitution, the Chair of the Verkhovna Rada had to sign and promulgate without delay the law adopted by at least two thirds of the constitutional membership of parliament during the repeat consideration, i.e. the Law no.1168 but dated April 14, 2009. 

Thus, the Constitutional Court of Ukraine held:

1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) provisions of the Law “On the Constitutional Court of Ukraine” no.422/96–ВР dated October 16, 1996 with subsequent amendments, including:

–   Article 6.1;

– Article 6.2 containing a provision on countersigning of a Presidential Decree by the Prime Minister of Ukraine and the Minister of Justice of Ukraine

 2. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) the Law “On Introducing Amendments to Some Laws of Ukraine Concerning the Authorities of the Constitutional Court of Ukraine, Specific Aspects of Constitutional Proceedings in Cases upon Constitutional Appeals and Prevention of Abuse of the Right to Constitutional Petition” no.1168–VI dated March 19, 2009.
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