Summary to the Decision of the Constitutional Court of Ukraine no. 18-rp/2008 dated September 18, 2008 on the case upon the constitutional petition of 53 People’s Deputies of Ukraine on official interpretation of provisions of Articles 6.1, 19.3, 20.2 of the Law of Ukraine “On the High Council of Justice”
Subject of the right to constitutional petition – 53 People’s Deputies of Ukraine – applied to the Constitutional Court with a petition to provide official interpretation:

- of provisions of Articles 6.1, 19.3 of the Law of Ukraine “On the High Council of Justice” (hereinafter referred to as “the Law”) in the context of Article 23 of the Law of Ukraine “On Civil Service” regarding boundary age for the tenure in the office of the Chairperson, Deputy Chairperson and Section Secretaries of the High Council of Justice, in particular whether the attainment of the boundary age determined by Article 23 of the Law of Ukraine “On Civil Service” by the mentioned persons is a ground for early termination of their authorities;
- of the phrase “with no right to re-election” used in Article 20.2 of the Law.

The High Council of Justice is a constitutional body composed of twenty members out of whom seventeen are appointed and three – Chairperson of the Supreme Court of Ukraine, Minister of Justice of Ukraine and Prosecutor General of Ukraine – are its ex-officio members (Article 131 of the Constitution).

There are representatives of state bodies, higher legal educational establishments and scientific institutions, public associations in the composition of the High Council of Justice, persons appointed as its members and those who are its ex-officio members which predetermines specific characteristics of the legal status of a member of the High Council of Justice.
The legislator, combining different legal standing of these persons and pursuing the mission of the High Council of Justice as an independent collegiate body responsible for formation of highly-qualified judiciary, determined legal status of its members who hold offices on permanent basis as well as those who carry out the duties of members for fixed terms during their tenure. The Law does not provide that members of the High Council of Justice who work on permanent basis are civil servants.
Persons appointed to the composition of the High Council of Justice except for People’s Deputies of Ukraine for the time of carrying out the duties of members of the High Council of Justice on permanent basis are attached to the High Council of Justice, with the offices they held and respective benefits preserved (Article 19.3 of the Law).
The tenure for members of the High Council of Justice except for its ex-officio members is six years (Article 1.3 of the Law). The Law (Article 18) determines an exhaustive list of grounds for termination of the authorities of a member of the High Council of Justice, and does not allow termination of the authorities on other grounds.
Provisions of Article 6 of the Law whereby a citizen of Ukraine not older than sixty-five years may be recommended for the office of a member of the High Council of Justice is a legal ground for a person who attained the age defined by Article 23.1 of the Law “On Civil Service” (60 years for men and 55 years for women) to be appointed a member of the High Council of Justice. Such a person may hold the mentioned office until the six-year term for which he or she was appointed expires.
Besides that, pursuant to Articles 6, 7, 18 of the Law, age limits are not listed amongst requirements and restrictions for members of the High Council of Justice and grounds for early termination of their authorities. At the same time the Law establishes a boundary age before attainment of which a person may be recommended and appointed a member of the High Council of Justice – “not older than sixty-five years” (Article 6.1). System analysis of these Articles of the Law suggests that this age by its legal nature is a qualifying requirement which implies a special character of the office of a member of the High Council of Justice.

The members of the High Council of Justice elected to the office of the Chairperson, Deputy Chairperson, Sector Secretary of the High Council of Justice work on permanent basis (Article 19 of the Law). As to the tenure of a member of the High Council of Justice who works on permanent basis, the Law does not contain age stipulations regarding election of a member of the High Council of Justice to the mentioned offices except for a stipulation regarding its ex-officio members, as well as does not contain grounds for early dismissal from the office of persons elected to the office of the Chairperson, Deputy Chairperson, Section Secretary (Articles 20.2, 22.2, 23.2).
According to the Law, the Chairperson, Deputy Chairperson, and Section Secretary of the High Council of Justice are elected from members of the High Council of Justice except for its ex-officio members for a three-year term (Articles 20.2, 22.2, 23.3).
Provisions of Article 20.2 of the Law constitute a legal guarantee of independence and provide for legal certainty in realisation by the officials of the High Council of Justice of their rights and duties.

Examination of provisions of the Law provides grounds to conclude that members of the High Council of Justice are elected to the office of the Chairperson, Deputy Chairperson and Section Secretary of the High Council of Justice for a three-year term, their offices are elective and that the Law does not contain provisions allowing a possibility of early dismissal of members of the High Council of Justice from these offices on the grounds of attainment of a certain age.
Thus, provisions of Articles 6.2, 19.3, 20.2 of the Law in their system interpretation are to be understood as reading that the Chairperson, Deputy Chairperson, Section Secretary of the High Council of Justice are not defined by the Law as civil servants, and that is why provisions of Article 23 of the Law “On Civil Service” do not apply to them.

Construing phrase “with no right to re-election” used by the legislator in Article 20.2 of the Law in system link with provisions of Articles 19, 22, 23 of the Law, the Constitutional Court proceeds from Article 20.2 of the Law according to which the Chairperson of the High Council of Justice is elected from among members of the High Council of Justice for three years without the right to be re-elected. The Law does not establish grounds for dismissal of the Chairperson, Deputy Chairperson, Section Secretary of the High Council of Justice, but it does establish term of their offices. It means that a member of the High Council of Justice elected to the office of Chairperson, Deputy Chairperson, Section Secretary of the High Council of Justice may not be re-elected to the same office during the term he or she carries out the responsibilities defined by Article 1.2 of the Law. 

In the aspect of the issues raised in the constitutional petition the Constitutional Court of Ukraine held:

- provisions of Articles 6.1, 19.3 and 20.2 of the Law of Ukraine “On the High Council of Justice” no. 22/98–ВР dated January 15, 1998 in their system interpretation are to be understood as reading that a person appointed to the office of member of the High Council of Justice under the procedure established by the Law of Ukraine “On the High Council of Justice”, in the age not exceeding sixty-five years, may be elected as the Chairperson, Deputy Chairperson or Section Secretary of the High Council of Justice and carry out his/her duties during the term determined by Article 20.2 of the Law of Ukraine “On the High Council of Justice”;

- the phrase “with no right to re-election” used in Article 20.2 of the Law of Ukraine “On the High Council of Justice” is to be understood that a member of the High Council of Justice elected to the office of the Chairperson, Deputy Chairperson or Section Secretary of the High Council of Justice shall not be re-elected for this office within the term provided by Article 1.3 of the Law of Ukraine “On the High Council of Justice”.

