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Summary to the Decision of the Constitutional Court of Ukraine No. 17-rp/2011 dated December 13, 2011 in the case upon the constitutional petition of 54 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of some provisions of the Law of Ukraine “On the Judiciary and the Status of Judges”, the Criminal Procedural Code of Ukraine, the Commercial Procedural Code of Ukraine, the Civil Procedural Code of Ukraine, and the Code of Administrative Proceedings of Ukraine
Stipulation of legislative opportunities to use regional languages or minority languages should be examined in the aspect of ensuring implementation of everyone’s right to appeal to the court if his or her rights or freedoms are violated and to protect their rights by any means not prohibited by law; everyone is guaranteed the right to challenge in court the decision, actions or omission of bodies of state power, bodies of local self-government, officials and officers (Articles 55.1, 55.2, 55.5 of the Constitution of Ukraine).

The realisation of such right under certain circumstances depends on ensuring the constitutional guarantee of free use of the Russian and other languages of national minorities of Ukraine (Article 10.3 of the Constitution). The provisions of Articles 12.4, 12.5 of the Law of Ukraine “On the Judiciary and the Status of Judges” No. 2453-VI dated July 7, 2010 (hereinafter referred to as “the Law”) aim at providing free access to court by persons who have a command of regional or minority languages and in any case do not contradict the common principle of administration of justice in state language in the courts of Ukraine, envisaged in paragraph one of Article 10 of the Constitution.

The provisions of the Criminal Procedural Code of Ukraine, the Commercial Procedural Code of Ukraine, the Civil Procedural Code of Ukraine, the Code of Administrative Proceedings of Ukraine (hereinafter referred to as “the Procedural Codes”) regulate the specific features of the procedural form of involvement of relevant high specialised courts to the process of admission of a complaint to the examination by the highest judicial body in the State, the grounds for appeal to the Supreme Court of Ukraine are established, the rights and responsibilities of persons who take part in  consideration of a case, as well as the authorities of the Supreme Court of Ukraine are established.

The issue regarding admissibility of a case to proceedings is decided by a collegium of judges of a relevant high specialised court which is formed from among judges apart from those, who adopted the decision which is appealed in court. The formation of a collegium of judges is performed by the automated system of record-keeping control of a court (Articles 15.3, 15.4, 15.5 of the Law).

In providing assessment of this procedural institute it should be taken into consideration that examination of a complaint in high specialised courts does not limit or restrict the authorities of the Supreme Court of Ukraine, but only receipt of cases by the highest judicial body of Ukraine is provided in accordance with the requirements stipulated by procedural legislation. Articles 22.3, 55.1, 55.2, 129.3.4 of the Fundamental Law of Ukraine are not violated by the responsibility placed on the high specialised courts to examine the reasoning concerning inconsistent application of the same norm of the material law by the courts of cassation which is stipulated in the Procedural Codes of Ukraine.
Imposing of specific terms of execution of particular procedural actions by individuals participating in a case is performed in order stipulated by law on the grounds of Article 92.1.14 of the Constitution.
Pursuant to Article 3.2 of the Constitution of Ukraine the main duty of the State is to affirm and ensure human rights and freedoms. The ensuring of human rights and freedoms, inter alia, requires, in particular, legislative securing of mechanisms (procedures) that create real opportunities for any citizen to realise his or her rights and freedoms (paragraph 4 item 3.2 of the reasoning part of the Decision of the Constitutional Court of Ukraine No. 22-rp/2004 dated December 24, 2004).        

To take every measure to fasten the proceedings in a case is a responsibility not only of a State but of individuals taking part in the litigation.
Thus, the Procedural Codes of Ukraine only reduce the terms for execution of certain procedural activities, but they do not restrict the contents and volume of the constitutional right to judicial protection and access to court.  
Article 6.5 of the Code of Administrative Proceedings of Ukraine (hereinafter referred to as “the CAP”) envisages that the remission of a right to appeal to court is ineffective. The Constitution Court of Ukraine came to conclusion that the abovementioned provision of the CAP does not provide restriction on persons’ right to appeal to court but guarantees that right instead. Pursuant to Article 6.1 of the CAP every person may appeal to administrative court in order established by this Code if he or she presumes that his or her rights, freedoms or interests are violated by the decision, act or omission of the subject of the state power.

The right to appeal to courts as the part of the right to judicial protection is guaranteed by Article 55 of the Constitution and is connected with the conviction of a person himself or herself that his or her rights, freedoms or interests were violated and readiness to appeal to court. 
The order of realisation of the judicial control over the execution of the decisions of courts in administrative cases are stipulated by the provisions of Article 267 of the CAP, that is they are directed towards ensuring execution of courts’ decisions. 
Articles 267.1, 267.2 of the CAP provide that the court which adopted a decision in an administrative case has the right to oblige the subject of state power to provide a report on execution of such decision should it be adopted against this subject of state power. Upon the result of examination of the report or in case of failure to submit such report a judge by a ruling may set a new term for submitting a report and impose penalty fro a guilty official.

The mechanism of the effective judicial protection in certain cases determines application of the procedure of mandatory execution of the decision of the court. 

Taking into consideration strengthening of judicial control over execution of the courts decisions and vesting courts with the right to impose penal sanctions are the measures aimed at ensuring the constitutional right of citizens to judicial protection.
Parties to a case should be informed about the time and place of the court’s session, since this is the guarantee of the right of an individual to protection in court. 
Thus, the legislator fixed an effective mechanism of verification of data and evidence provided in a claim concerning place of residence (location) of a respondent party, where the notification on summon to the court is sent. 
Therefore, the Constitutional Court of Ukraine held:

1. To recognise as conforming with the Constitution of Ukraine (constitutional) the provisions of:

- Articles 12.4, 12.5 of the Law of Ukraine “On the Judicial System and the Status of Judges” No. 2453-VI dated July 7, 2010 according to which regional or minority languages are allowed to be used at courts along with the state language;

- Articles 40018 of the Criminal Procedural Code of Ukraine, Articles 11616, 11121 of the Commercial Procedural Code of Ukraine, Article 240 of the Code of Administrative Proceedings of Ukraine, Article 360 of the Civil Procedural Code of Ukraine, which envisage the grounds and the procedure of admissibility of a case for proceeding at the Supreme Court of Ukraine by a high specialised court;

- Articles 99.2, 99.4, 186.2, 186.3, 212.2 of the Code of Administrative Proceedings of Ukraine, Articles 433.3, 110 of the Commercial Procedural Code of Ukraine, Articles 151.5, 199.1, 294.1, 294.2, 325.1, 329.2 of the Civil Procedural Code of Ukraine on reducing of the procedural terms for appeal of citizen to courts;

- Articles 22.4, 22.5, 60.1 of the Commercial Procedural Code of Ukraine, which establish terms for change of the subject of appeal by the petitioner or the grounds for appeal, as well as terms for filing a reciprocal appeal;


- Articles 22.1, 24.2, 30.3 of the Code of Administrative Proceedings of Ukraine, which regulate the terms for filing an appeal by the defendant concerning transfer of his or her case from one administrative court to another, establish the procedure for filing an appeal on examination of a case by a collegium of judges, and also regulate terms for filing an appeal on withdrawal (self-withdrawal) of a judge, secretary of the judicial proceedings, expert, specialist or interpreter;


- Articles 27.2, 131.1 of the Civil Procedural Code of Ukraine concerning terms of providing evidence by parties to a case; 

- Article 6.5 of the Code of Administrative Proceedings of Ukraine reading that resignation from the right to appeal is ineffective;

- Articles 267.2, 267.3, 267.6, 267.8 of the Code of Administrative Proceedings of Ukraine that stipulate the right of court to impose a fine on the officials including heads of collegial bodies in case the subject of the state authorities does not execute the court decision or fails to provide a report on its execution;

- Articles 33.3, 33.4, 35.11, 38 of the Code of Administrative Proceedings of Ukraine, Article 64.1 of the Commercial Procedural Code of Ukraine, Article 74.5 of the Civil Procedural Code of Ukraine concerning change of the procedure of notice to appear fro individuals participating in cases, on consideration of appeals and complaints without their personal presence at the court hearings. 

2. To terminate the constitutional proceedings in the case concerning conformity with the Constitution of Ukraine (constitutionality) of the provisions of Articles 53.3, 71.3 of the Code of Administrative Proceedings of Ukraine on the grounds of Article 45.2 of the Law of Ukraine “On the Constitutional Court of Ukraine” – failure of the constitutional petition to meet the requirements envisaged by this Law.     


