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a) Ukraine /b) Constitutional Court of Ukraine / c) / d) 6.12.2001 е) #17-rp/2001 / f) compliance with the Constitution of Ukraine of Article 5.1, Article 6.3, and Article 32 of the Law of Ukraine "On the product sharing agreements" (case on the product sharing agreements) / g) / h).

Key words of the systematic thesaurus:

Constitutional justice — Subject of the right to constitutional petition — Legislative authority

Constitutional justice — Type of dispute — Constitutionality of the regulatory acts

Constitutional justice — Object of control — Law and other regulatory acts

Constitutional justice — Decision — Type — Statement of constitutionality or unconstitutionality

Public authority — Legislative authorities — Powers

Public authority — Executive authorities — Powers

Key words of the alphabetic index:

Concession agreements / Mines-and-carriers

Conclusions:

Article 5.1 of the Law of Ukraine "On the product sharing agreements" complies with the Constitution of Ukraine.

Article 6.3 of the Law of Ukraine fails to comply with the Constitution of Ukraine. Article 32 of the Law of Ukraine fails to comply with the Constitution of Ukraine to the extent of the establishment of the obligatory refusal of the state from judicial immunity, immunity to precedent maintenance of the lawsuits and compliance with the court decisions in the product sharing agreements made with the participation of foreign investor(s).

Brief description:

Article 5.1 of the Law provides for the Cabinet of Ministers of Ukraine organization of permanent interdepartmental commission (hereinafter — "the Interdepartmental commission"), authorized to address the issues related to organization of making and performance of the product sharing agreements" (the second paragraph). The Interdepartmental commission organized by the Cabinet of Ministers of Ukraine, is an auxiliary collegiate authority thereof which holds no state power authorities. The Interdepartmental commission has no status characteristics of the central executive authority.

Article 6.3 of the Law provides against making amendments to the approved subject to the specified procedure lists of mines-and-carriers sites (deposits of minerals), stipulated by this article, as to the mines-and-carriers sites, which are subject to the agreement or a tender for making of the product sharing agreement or on which the Interdepartmental commission or the working authority thereof negotiated on the matters of making such agreement, contradict Articles 6, 8, 75, 85, and 91 of the Constitution of Ukraine.

Article 6.3 of the Law restricts the legislative authority of the Verkhovna Rada of Ukraine (Article 75, Article 85.1.3, Article 91 of the Constitution of Ukraine). This Article provide for limitation of the authority of the Verkhovna Rada of Ukraine to make amendments (supplements) to the approved by the Verkhovna Rada List of the mines-and-carriers sites, which have special scientific, cultural or natural reserve value and may not be granted for use on the terms and conditions of the product sharing agreements.

Article 32 of the Law establishes unconditional refusal of the state from judicial immunity, immunity to precedent maintenance of the lawsuits, and compliance with the judicial decisions, which are provided for as bounding in the product sharing agreements made with participation of foreign investor(s).

The state which, represented by the Cabinet of Ministers of Ukraine and with the participation of the Verkhovna Rada of the Autonomous Republic of Crimea or local self-government authority acts as a party to a product sharing agreement (Articles 4.1 and 5.1 of the Law), as a subject of the title (Articles 20 and 23 of the Law) is in unequal condition as regards to the law, as the state is unable to freely provide for important terms and conditions of the agreement. In addition, this reduces the authorities of the Cabinet of Ministers of Ukraine, which, as per Article 116 of the Constitution of Ukraine manages the state property in compliance with the law, organizes and provides for implementation of foreign economic activities of Ukraine (sections 5, 8).
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