Summary to the Decision of the Constitutional Court of Ukraine dated December 8, 2011 No.16-rp/2011 in the case upon the constitutional appeal of limited liability company “Prima-Service" LTD concerning official interpretation of the provision of Article 129.3.7 of the Constitution and upon the constitutional petition of 54 People’s Deputies of Ukraine concerning conformity with the Constitution (constitutionality) of some provisions of Articles 12.6, 41.1 of the Code of Administrative Proceedings, Article 197.2 of the Civil Procedural Code, and Article 811.8 of the Commercial Procedural Code (case on recording of judicial proceedings by technical means)
Article 129.3 of the Constitution provides the main principles of judicial proceedings which, according to the legal position of the Constitutional Court, are the constitutional guarantees of the right to judicial protection (paragraph 1 item 3.2 of the motivation part of the Decision No. 13-rp/2011dated November 2, 2011).  
The main principles of judicial proceedings are, in particular, complete recording of judicial proceedings by technical means (Article 129.3.7 of the Constitution). The mentioned constitutional provision obligates court to conduct complete recording of judicial proceedings by technical means since only in case of such recording of judicial proceedings the constitutional right of everyone to judicial protection is guaranteed as well as legality and other fundamental principles of judicial proceedings are ensured. 
The Constitutional Court considers that the provision of Article 129.3.7 of the Constitution envisages recording by technical means of judicial proceedings which consider cases on the merits and its resolution by a court of first instance, as well as consideration and resolution of cases by courts of appeal and cassation. 

The court of cassation for consideration of commercial cases is the High Commercial Court (Article 31 of the Law “On Judicial System and Status of Judges", Article 46.3 of the Commercial Procedural Code) which administers justice on the constitutional principles which include, in particular, complete recording of judicial proceedings by technical means. 
The system analysis of the provisions of the Commercial Procedural Code indicates that they do not regulate recording of judicial proceedings by technical means in cassation instance. 

On the grounds of Article 8.3 of the Fundamental Law the provisions of Article 129.3.7 of the Constitution concerning complete recording of judicial proceedings by technical means is the norm of direct effect which, as the Constitutional Court mentioned in its Decision dated June 25, 2008 No. 12-rp/2008, shall be applied directly (paragraph 2 item 6.1 of the motivation part).      
Proceeding from abovementioned, complete recording of judicial proceedings by technical means in the High Commercial Court shall be ensured directly on the grounds of the provisions of Article 129.3.7 of the Constitution. 
According to Article 92.1.14 of the Constitution the issues of judicial proceedings are determined exclusively by laws which include, in particular, complete recording of judicial proceedings by technical means.
In fact, judicial proceedings which are conducted in the absence of all participants of judicial proceedings (both because of failure of such persons to appear and due to a written form of proceedings in a case) do not have a subject of recording by technical means in the meaning of Article 129.3.7 of the Constitution. 
On the grounds of the system analysis of the disputed provisions of the codes, the Constitutional Court came to conclusion that they are based on the rule of law principle, in particular on such components of this principle as effectiveness of object and means of legal regulation, rationality and consistency of law.   
Thus, the Constitutional Court of Ukraine held:


1. In terms of the constitutional appeal the provisions of Article 129.3.7 of the Constitution as a norm of direct effect concerning complete recording of judicial proceeding with technical means shall be understood as reading that complete recording of judicial proceedings by technical means in the High Commercial Court of Ukraine shall be ensured on the grounds of this constitutional provision.

2. To recognise as conforming with the Constitution (constitutional) the provisions of Articles 12.6, 41.1 of the Code of Administrative Proceedings, Article 197.2 of the Civil Procedural Code, and Article 811.8 of the Commercial Procedural Code which envisage cases when complete recording of judicial proceedings by technical means is not provided. 

