Summary to the Decision of the Constitutional Court of Ukraine No. 16-rp/2010 dated June 10, 2010 in the case upon the constitutional petition of 58 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the provisions of Articles 9.3, 9.4, 9.5, 9.6, 10.3, 10.4, 10.5, sub-item “d” of Article 24.1, Article 26.3 of the Law “On Organisational and Legal Principles of Combating Organised Crime”, Articles 14.10, 33-1 of the Law “On Committees of the Verkhovna Rada of Ukraine”

According to the Fundamental Law state power in Ukraine is exercised on the principle of its division into legislative, executive and judicial power; bodies of state power are obliged to act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and laws (Articles 6, 19.2).
The sole body of legislative power in Ukraine is the Parliament - the Verkhovna Rada of Ukraine (Article 75 of the Constitution). 

One of the powers of the Verkhovna Rada of Ukraine is exercising parliamentary control within the scope provided for by the Constitution and law (Article 85.1.33 of the Fundamental Law). 

Pursuant to the Constitution the parliamentary control includes exercising control over the implementation of the State Budget of Ukraine (Article 85.1.4), the activities of the Cabinet of Ministers of Ukraine (Article 85.1.13), the use of loans received by Ukraine from foreign states, banks and international financial organisations not envisaged by the State Budget of Ukraine (Article 85.1.14) and granting consent of the Parliament for the appointment to office and dismissing from office of officials in cases envisaged by the Constitution (paragraphs 4, 5, item 8 of the motivation part of the Opinion of the Constitutional Court of Ukraine No. 1-v/2001 dated March 14, 2001).  
In order to carry out its legislative drafting activities, prepare and conduct the preliminary consideration of issues falling within its competence, and perform its control functions under the Constitution, the Verkhovna Rada of Ukraine sets up Committees of the Verkhovna Rada of Ukraine composed of National Deputies of Ukraine and elects Chairpersons, First Deputy Chairpersons, Deputy Chairpersons and Secretaries to these Committees (Article 89.1 of the Constitution). Committees are bodies of the Verkhovna Rada of Ukraine which are responsible and accountable to it. 

Pursuant to their constitutional status committees are bodies which provide for exercising by the Parliament of its authorities. Thus, the activity of committees is related with the solution of issues pertaining to the authorities of the Verkhovna Rada of Ukraine (paragraph 1, sub-item 4.2 of the motivation part of the Decision of the Constitutional Court of Ukraine No. 5-rp/2003 dated March 5, 2003). 
According to Article 13.4 of the Law “On Committees of the Verkhovna Rada of Ukraine” No. 116/95-BP dated April 4, 1995 (hereinafter referred to as “the Law on Committees”) the Committees conforming to their competence have a right to discuss candidacies of officials, whom pursuant to the Constitution the Verkhovna Rada of Ukraine elects and appoints or gives consent for appointment, as well as to prepare for consideration opinions concerning these candidacies. 
The Fundamental Law does not vest the Committees with independent control powers, they can only facilitate the Verkhovna Rada of Ukraine in exercising the authority concerning the parliamentary control by executing certain auxiliary (information, expert, analytical etc.) activities. This conforms to the legal position of the Constitutional Court pursuant to which the Committees are not independent subjects of the parliamentary control. They take part in its execution only at the stage of preparation and preliminary consideration of issues related to the sphere of the parliamentary control of the Verkhovna Rada of Ukraine (paragraph 7, item 8 of the motivation part of the Opinion of the Constitutional Court of Ukraine No. 1-v/2001 dated March 14, 2001). 
The Fundamental Law envisages that organisation and activities of bodies of executive power, the public prosecution, the bodies of inquiry and investigation are determined exclusively by laws (Articles 92.1.12, 92.1.14). Moreover, the powers of the Verkhovna Rada of Ukraine include, in particular, confirming the general structure of the Armed Forces of Ukraine, Security Service of Ukraine, and the Ministry of Internal Affairs of Ukraine (Article 85.1.22 of the Constitution). 
The Constitution makes provisions for the Verkhovna Rada of Ukraine to exercise its authority concerning personnel issues by means of direct appointment (election) to office, dismissal from the office of certain officials – the Chairperson and other members of the Chamber of Accounting, the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine, the Chairperson of the National Bank of Ukraine upon the submission by the President of Ukraine (Articles 85.1.16, 85.1.17, 85.1.18) etc., or by means of granting consent to the other body for certain appointments or dismissals, specifically to the President of Ukraine concerning the candidacy for the office of the Prosecutor General of Ukraine (Articles 85.1.25, 122.1).

Since the powers of the Verkhovna Rada of Ukraine are defined exclusively by the Fundamental Law, these constitutional stipulations give grounds for a conclusion concerning impossibility to grant the Parliament and its bodies with the authority to grant consent to other state bodies for personnel issues which are not envisaged by the Constitution. 

Examining the provisions of the Law of Ukraine “On Organisational Legal Principles of Combating Organised Crime” No. 3341-XII dated June 30, 1993 (hereinafter referred to as “the Law”) disputed by the subject of the right to constitutional petition, the Constitutional Court of Ukraine proceeds from the fact that by their essence they reflect the legislative provisions which were recognised as unconstitutional by the Decision of the Constitutional Court No. 12-rp/2009 dated May 27, 2009. 

According to Article 150.2 of the Constitution decisions and opinions of the Constitutional Court are final and mandatory for execution. The obligation to execute decisions of the Constitutional Court is a requirement of the Constitution which has the highest legal force concerning all other normative legal acts (paragraphs 3, 4 of the motivation part of the Decision of the Constitutional Court of Ukraine No. 15-rp/2000 dated December 14, 2000).  

This eliminates a possibility for a state body, including the Parliament, a body of local self-government, their officials to reflect provisions of legal acts which were recognised as unconstitutional by the Constitutional Court, except the cases when the provisions of the Constitution, which were the ground for a certain act (its separate provisions) to be recognised as unconstitutional, are subsequently changed in the manner envisaged by Chapter XIII of the Fundamental Law. 

Thus, there are grounds to recognise the disputed provisions of the laws as non-conforming to Articles 6.2, 19.2, 85.1.3, 85.1.33, 89.1, 92.1.12, 92.1.14, 150.2 of the Constitution.  

Pursuant to Article 61.3 of the Law “On the Constitutional Court of Ukraine” there are the same grounds to recognise as unconstitutional the provisions of paragraph 6 of item 1.2    of the Appendix “Competence of the Committees of the Verkhovna Rada of Ukraine of the 6th Convocation and the Special Control Commission of the Verkhovna Rada of Ukraine on Privatisation”, approved by the Resolution of the Verkhovna Rada of Ukraine “On List, Member Composition and Competence of the Committees of the Verkhovna Rada of Ukraine of the 6th Convocation” No. 4-VI dated December 4, 2007 which provided the Committee of the Verkhovna Rada of Ukraine on Combating Organised Crime and Corruption with the authority to appoint to office and dismiss from office of officials related to their competence, as well as respective approval in cases envisaged by law. 

Thus, the Constitutional Court of Ukraine held:
1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional):

1) provisions of Articles 10, 14.10, 33-1 of the Law “On Committees of the Verkhovna Rada of Ukraine” No. 116/95-BP dated April 4, 1995 as amended;

2) provisions of the Law “On Organisational and Legal Principles of Combating Organised Crime” No. 3341-XII dated June 30, 1993 as amended, in particular:

-  Articles 9.3, 9.4, 9.5, 9.6 concerning approval with the Committee of the Verkhovna Rada of Ukraine on Combating Organised Crime and Corruption of issues envisaged in these items; 

-  Articles 10.3, 10.4, 10.5 concerning agreement with the Committee of the Verkhovna Rada of Ukraine on Fighting Organized Crime and Corruption of issues envisaged in these items; 

-  sub-item “d” of Article 24.1; 

- Article 26.3 concerning approval with the Committee of the Verkhovna Rada of Ukraine on Combating Organised Crime and Corruption of issue envisaged in this item;

3) provisions of paragraph 6 of item 1.2 of Appendix “Competence of the Committees of the Verkhovna Rada of Ukraine of the 6th Convocation and the Special Control Commission of the Verkhovna Rada of Ukraine on Privatisation”, approved by the Resolution of the Verkhovna Rada of Ukraine “On List, Member Composition and Competence of the Committees of the Verkhovna Rada of Ukraine of the 6th Convocation” No. 4-VI dated December 4, 2007. 

2. Provisions of the laws “On Organisational Legal Principles of Combating Organised Crime”, “On Committees of the Verkhovna Rada of Ukraine”, and Appendix “Competence of the Committees of the Verkhovna Rada of Ukraine of the 6th Convocation and the Special Control Commission of the Verkhovna Rada of Ukraine on Privatisation” approved by the Resolution of the Verkhovna Rada of Ukraine “On List, Member Composition and Competence of the Committees of the Verkhovna Rada of Ukraine of the 6th Convocation” recognized to be unconstitutional lose their legal force from the day the Constitutional Court adopts this Decision. 
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