Summary to the Decision of the Constitutional Court of Ukraine No. 16-rp/2009 dated June 30, 2009 in the case upon the constitutional petition of the Supreme Court of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of provisions of Articles 236.78, 236.98, 236.16.28 of the Code on Criminal Procedure of Ukraine

The Constitution reads: 

“The human being, his or her life and health, honour and dignity, inviolability and security are recognised in Ukraine as the highest social value.

Human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State. The State is answerable to the individual for its activity. To affirm and ensure human rights and freedoms is the main duty of the State” (Article 3); 

“The Constitution of Ukraine has the highest legal force. Laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it” (Article 8.2);
“Human and citizens’ rights and freedoms are protected by the court.

Everyone is guaranteed the right to challenge in court the decisions, actions or omission of bodies of state power, bodies of local self-government, officials and officers” (Articles 55.1 and 55.2).

Courts administrate justice with the aim of ensuring protection of human and citizens’ rights and freedoms, rights and lawful interests of legal entities, interests of society and state. Rendering a lawful, reasoned and fair court decision is impossible without a comprehensive, full-scale and impartial examination of all circumstances of a case. Furthermore, a court decision shall be founded on the principles of the rule of law, unbiased approach, independence, adversarial procedure and equality of all participants in the court proceedings. 
Criminal justice is administered by the courts of general jurisdiction. Their authorities include both deciding on the issue of guiltiness (innocence) of a person in committing a crime on merits and judicial supervision over law enforcement bodies in order to ensure legality (the due process of law) during inquiry and pre-trial investigation. The objective of judicial supervision is to provide timely protection of human and citizens’ rights and freedoms.
A complaint against an order on the initiation of criminal prosecution
 of a particular person or on opening criminal proceedings upon the fact of committing a crime issued by an inquiry body, investigator or a public prosecutor may be lodged with a local court according to the rules of territorial and subject matter jurisdiction (Article 236.77 of the Code)
.
Pursuant to Articles 124.5 and 129.3.9 of the Constitution, judicial decisions are binding throughout the whole territory of Ukraine. A binding character of judicial decisions is one of the fundamental principles of judiciary, a guarantee of its effectiveness. According to Article 129.5 of the Constitution, persons liable for the contempt of the court or the judge shall be brought to legal responsibility.
According to Article 236.3.48 of the Code, a court order on opening court proceedings upon a complaint against an order on opening criminal proceedings shall set the term within which the documents on the basis of which criminal proceedings were opened are to be submitted. Such a court order shall enter into force and be executed immediately after its issuing (Article 236.58). An inquiry body, investigator or a public prosecutor responsible for this case is obliged to submit the mentioned materials to the court within the term set by the court order (Article 236.68).
Submission of the materials on the basis of which criminal proceedings were opened is an obligation of inquiry bodies, investigator and public prosecutor. Given the terms within which a court shall review complaints against orders on opening criminal proceedings, the mentioned persons shall take all measures necessary for these materials to be timely submitted to the court. Failure to fulfill this obligation may be considered as the grounds for the legal responsibility of the persons liable.

Availability of these materials allows the court to examine the arguments of the parties concerning lawfulness of an order on opening criminal proceedings. Only on the basis of these materials the court may verify the existence of causes and validity of grounds, as well as sources of receiving information, needed for issuing an order on opening criminal proceedings. By virtue of Article 236.78 of the Code, in case of failure to submit the materials on the basis of which the criminal proceedings were opened to the court within the term set by a judge, the judge may recognise the absence of such materials as the grounds for an order on opening criminal proceedings to be annulled.
Article 236.78 of the Code empowering courts to annul an order on opening criminal proceeding allows rendering court decisions that are founded not on full-scale, impartial and comprehensive examination of all materials on the basis of which criminal proceedings were opened but solely on the fact that these materials were not submitted to the court within the term set by a judge.
Judicial review of a case without the materials on which basis criminal proceedings were opened debars the participants in the proceedings the right to judicial protection enshrined in Article 55.1 of the Constitution. Furthermore, annulment of an order on opening criminal proceeding on the mentioned grounds excludes adversarial principle, the freedom of the parties to present their arguments relevant to the dispute and to prove their weight before the court in order to substantiate lawfulness or unlawfulness of opening criminal proceedings.
Under Article 236.98 of the Code, the burden of proving the lawfulness of opening criminal proceedings is on a public prosecutor whose failure to appear before the court shall not hinder examining the case.

The Constitutional Court infers a public prosecutor’s obligation to prove the lawfulness of opening criminal proceedings from the constitutional functions of Prokuratura to supervise over the bodies which conduct operative-investigatory activities, inquiry and pre-trial investigation
. A public prosecutor participates in judicial review of complaints against an order on opening criminal proceedings with the aim of presenting arguments to prove the lawfulness of opening criminal proceedings and possible negating statements of another side. This is to ensure that adversarial principle - a fundamental principle of justice – is observed (Article 129.3.4 of the Constitution).
Public prosecutor’s offices should take all the necessary measures to ensure the participation of a public prosecutor in judicial review of this type of cases. Improper organisation of the participation of a public prosecutor in judicial review, as well as his failure to appear before the court due to invalid reasons, may be the grounds for bringing the liable persons to legal responsibility. The legislator, allowing the possibility to review cases in the absence of a public prosecutor, basically released a public prosecutor from a proper performance of the function provided for by Article 121.3 of the Constitution.
The participation of a public prosecutor in judicial review of a complaint against an order on opening criminal proceedings shall be compulsory.

Reviewing a case upon a complaint against an order on opening criminal proceedings, the court shall verify the existence of causes and grounds for opening criminal proceedings, as well as the lawfulness of sources of information, on which basis criminal proceedings were opened. At the same time, the court may not examine and decide on the issues which shall be decided during the examination of a case on merits (Article 236.158 of the Code).

Having reviewed a complaint against an order on opening court proceedings, depending on whether the requirements of Articles 94, 97, 98 of the Code were observed, a judge shall, by issuing a reasoned court order, either dismiss a complaint or annul the order on opening criminal proceedings followed by a court order on refusal to open criminal proceedings (Articles 236.16.18, 236.16.28 of the Code).
Article 236.16.28 of the Code empowering courts to issue orders on refusal to open criminal proceedings is inconsistent with the principle of the division of power provided for by Article 6 of the Constitution. Such a conclusion is based on Article 124.3 of the Constitution from which it follows that inquiry, investigation and construction of pre-trial procedural documents in public prosecution cases is not the subject matter of judicial examination of such cases.

The unconstitutionality of another provision of Article 236.12.38 which reads: “a judge, after verifying the presence of the parties, shall hear the opinion of a public prosecutor if he or she appears before the court” was established. The clause “if he or she appears before the court” allows a public prosecutor not to appear before the court in judicial review of a case upon a complaint against an order on opening criminal proceedings. Therefore this provision does not comply with the requirements of Articles 121.3 and 129.3.4 of the Constitution.
Thus, the Constitutional Court of Ukraine held:

1. To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) provisions of Article 2368 of the Code on Criminal Procedure of Ukraine:

- “if the materials on the basis of which the criminal proceedings had been opened were not submitted to the court within the term set by a judge, the judge may recognise the absence of such materials as the grounds for an order on opening criminal proceedings to be annulled” (Article 236.78);

- “whose [public prosecutor’s] failure to appear before the court shall not hinder examining the case” (Article 236.98);

- “if he or she [public prosecutor] appears before the court” (Article 236.12.38);

- “and issues an order on refusal to open criminal proceedings” (Article 236.16.28).

� According to the Code on Criminal Procedure, there are two instances when criminal proceedings are opened. While in the first instance criminal prosecution is conducted against a particular person (persons) from the beginning of investigation, in the second criminal proceedings are opened upon the fact of committing a crime due to the impossibility to identify at this stage of investigation a particular person (persons) to be prosecuted. Hereinafter the expression “criminal proceedings” refers to both instances.


� For the purposes of this Article the location of the body or the place of work of the official that issued the order determines a territorial jurisdiction.


� According to the Ukrainian law, Prokuratura is a system of public prosecutor’s offices of different levels with a Public Prosecutor General Office on the top.





