Summary to the Decision No. 16-rp/2004 of the Constitutional Court of Ukraine as of November  11, 2004
The case was initiated upon the Ukrainian Central Consumer Cooperative Societies Union (hereinafter "Ukrkoopspilka") constitutional appeal to the Constitutional Court for the official interpretation of Article 9.1 and 10.1 of the Law "On consumer cooperatives" and Article 37.4 of the Law "On cooperatives".

When considering the appeal to clarify the issues of consumer cooperative property, its scope and exercising ownership, use and disposal of rights as well as ensuring equal inviolability and protection with other forms of property, the Constitutional Court proceeded from the following. The Law "On cooperatives" determines legal, organizational, economic and social prerequisites for joining in a cooperative organization (either a cooperative or a cooperative association) as well as legal aspects of cooperative activity in Ukraine. Depending on the objectives and scope of cooperative activity, the Law defines consumer cooperatives as consumer cooperative organizations (Article 6.2).

Activity of a consumer cooperative is governed by the Law "On consumer cooperatives" examining its legal, economic and social prerequisites. The Law establishes the legal status of consumer cooperative organizations while proclaiming them to be independent and self-sufficient institutions.

Article 1 of the Law "On consumer cooperatives" establishes that in Ukraine a consumer cooperative is a voluntary association of citizens for the purpose of jointly carrying out economic activities in order to improve their economic and social status (carrying out sales, stocking, production or other activity not prohibited by law currently in effect in Ukraine, facilitation of social and cultural development in the rural and crafts sector and participation in the international cooperative movement). 

According to Article 111.1 of the Economic Code, consumer cooperation is a system of self-governing organizations of citizens (consumer societies, their unions and associations) and of entities and institutions comprising such organizations. Consumer cooperation is a separate form of cooperative movement.

Property owned by a consumer cooperative comprises property owned by consumer societies, unions, their affiliated entities and organizations and their jointly owned property (Article 9.1 of the Law "On consumer cooperatives").

According to Article 9.2 and 9.3 of the Law "On consumer cooperatives", property of a consumer society includes contributions of its members, profits from sales of goods, products, services and securities or from other legitimate activity. Production means, products manufactured and other property required to achieve association objectives comprise the property of a consumer cooperative.

Article 9.4 of the Law "On consumer cooperatives" establishes that property of a consumer society consists of the property contributed by its members and of profits generated from economic activity of member businesses and organizations, sales of securities or other transactions.

The holders of consumer cooperative property rights include its member, employees of cooperative enterprises and organizations and legal entities whose shares in the cooperative are defined in the articles of association (Article 9.6 "On consumer cooperatives").

Exercise of the property rights, that is, owning, using and disposing of cooperative property is granted to its bodies in accordance with its association documents (articles of association) of a consumer society or its union (association) (Article 9.1 of the Law "On consumer cooperatives", Article 111.5 of the Economic Code). 

The Constitution provides guarantees for the protection of property rights. According to Article 13.4 of the Constitution, the state ensures protections of rights of all property and subjects of economic activity and their equality before the law.

Illegal deprivation of the owner's property rights is directly prohibited by the Constitution (Article 41.4). At the same time, disposing of one's property may not infringe the rights, freedoms or dignity of other persons or the interests of the society or harm environment or the natural qualities of land (Article 41.7 of the Constitution ). 

The cooperative property inviolability principle established by the provisions of Article 37.4 of the Law "On cooperatives" and Article 10.1 of the Law "On consumer cooperatives" under which cooperative property is under state and legal protection in the same manner as other types of property. Alienation of property may not take place other than in accordance with the terms and procedure defined by law.

The Ukrainian SSR 1978 Constitution by its political and economic nature and social focus classified production means by property rights holder into state property (possessed by the nation as a whole), that owned by collective farms and other cooperative organizations or their associations, and that of trade unions and other non-profit organizations (Article 10, 11, 12.1, 14 and 15). Therefore, cooperative organizations were recognized as property right holders for various property including production means and were entitled to possess property independently from the state.

A close look at the legislation in effect in 1987 (the Ukrainian SSR Civil Code, the Council of Ministers Resolution No. 285 "On the procedure for the transfer of entities, associations, organizations, institutions, buildings and facilities" as of April 28, 1980 adopted for the application of the USSR Council of Ministers Resolution of the same title) suggests that the state and its authorities had the right to transfer state property to non-governmental (cooperative or non-profit) organizations free or for a payment. The transfer of property to consumer cooperative organizations was subject to legal regulations in effect at the time. 

Several resolutions were adopted by the central office of the Ukrainian SSR Ministry of Trade which entailed the transfer of collective farm markets to consumer cooperatives. This in turn resulted in the collective farm market and horticultural trade administration being dissolved and allotment limits reduced. Collective farm administration was eliminated from the trade management regulations of respective local councils' executive committees (Clause 2 of the Ukrainian SSR Council of Ministers Resolution No. 119 of May 3, 1988).

Thus, free of charge transfer of collective farm markets did not infringe the legislation then in effect. As a result, the markets in their entirety became exploitable property of consumer cooperative organizations which, under the provisions of the Law "On property", acquired property rights for the property transferred to them by virtue of documents of title.

