Decision of the Constitutional Court of Ukraine No. 15-rp/2009 dated June 23, 2009 in the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of sub-items 3.5 and 3.6 of Article 3.3 of “Final Provisions” of the Law “On Customs Tariff of Ukraine”, and paragraph eight Article 9.2 of the Law “On External Economic Activities” (case on temporary increment to the effective import duty rates)
Subject of the right to constitutional petition – the President of Ukraine – applied to the Constitutional Court with a petition to consider the issue concerning the conformity with the Constitution of Ukraine (constitutionality) of sub-items 3.5 and 3.6 of Article 3.3 of “Final Provisions” of the Law “On Customs Tariff of Ukraine” No. 237-III dated April 5, 2001 (hereinafter referred to as “the Law No. 2371”), and of paragraph eight Article 9.2 of the Law “On External Economic Activities” No. 959-XII (hereinafter referred to as “the Law No. 959”). According to the mentioned sub-items of the Law No. 2371, the Cabinet of Ministers of Ukraine has the right to reduce (abrogate) the temporary increment to the effective import duty rates by adopting a resolution, and also decide on prolongation of the procedure of introducing, altering and abrogating the temporary increment to the effective import duty rates on some goods (hereinafter referred to as “the temporary procedure”). By virtue of paragraph eight of Article 9.2 of the Law No. 959, the Cabinet of Ministers of Ukraine is conferred the right to reduce and abrogate, within its competence, the temporary increment to the effective import duty rates on some goods in accordance with the procedure determined by the international agreements of Ukraine.
The Constitutional Court is guided by Article 67.1 of the Constitution whereby everyone is obliged to pay taxes and levies in accordance with the procedure and in the amount established by law, and Article 92.2.1 of the Constitution whereby the system of taxation, taxes and levies are established exclusively by laws.
Under the Law “On the System of Taxation”, duty is one of the state taxes and levies (Article 14.1.5). Customs duty is a tax on goods and other items transferred through the customs border of Ukraine (Article 6 of the Law “On the Unified Customs Tariff”).
The Law No. 2371 establishes that the temporary increment to the effective import duty rate shall be considered the import duty in the meaning of the Law “On the Unified Customs Tariff” (sub-item 3.3 of “Final Provisions”).
Thus, the constitutional provisions concerning obligatory establishing by law the system of taxation, taxes and levies determine the legal regime of the temporary increment to the effective import duty rate as well.

Generally recognised elements of mandatory payments’ (taxes and levies) regulatory mechanism are a taxable person (taxpayer), taxable item, source of tax payment, tax rate, tax period, tax quota, the terms (periods) and the procedure of tax payment, taxable activities and assets, tax incentives.
Analysis of sub-item 3.5 of Article 3.3 of “Final Provisions” of the Law No. 2371 suggests that in accordance with its provisions the Cabinet of Ministers of Ukraine may reduce (abrogate) such an element of the import duty regulatory mechanism as a tax rate which is the established by law amount of tax per taxable item. Pursuant to this norm, the Cabinet of Ministers of Ukraine may reduce (abrogate) the temporary increment in the manner of adopting the respective resolution which shall enter into force on the tenth calendar day after its official promulgation and shall be deemed invalid from the day the temporary procedure ceased to exist. The same right of the Cabinet of Ministers is provided for by paragraph eight Article 9.2 of the Law No. 959, i.e. the right to reduce and abrogate the temporary increment to the effective import duty rates on some goods in accordance with the procedure established by the international agreements of Ukraine. 
According to the Law No. 2371, the Cabinet of Ministers of Ukraine may decide to prolong the temporary procedure but not more than for the next six months. Such a decision shall be adopted in the form of a resolution officially promulgated not later than 30 days before the day of expiration of the first six-month period. In this case the procedure for the notification of and consultations with the WTO Committee of Balance of Payments Restrictions shall be resumed if otherwise was not decided during the preliminary consultations with the Committee (sub-item 3.6 of Article 3.3 of “Final Provisions”). From the scrutiny of this norm it follows that the Cabinet of Ministers of Ukraine is conferred the right to establish a separate type of the import duty, i.e. the temporary increment to the effective import duty rate as it is defined in sub-item 3.3 of Article 3.3 of “Final Provisions” of the Law No. 2371.
Thus, the disputed norms of the Law No. 2371 and Law No. 959 provide for the authority of the Cabinet of Ministers of Ukraine to determine the elements of regulatory mechanism of the import duty as a type of tax. 
Adoption of laws pertains to the authorities of the Parliament – the Verkhovna Rada of Ukraine as the single body of legislative power in Ukraine (Articles 75, 85.1.3, 91 of the Constitution).

Delegation by the Parliament of the legislative function to another body violates the Fundamental Law requirements regarding the obligation of the bodies of legislative, executive and judicial power to execute their authorities within the limits established by the Constitution and in accordance with the laws of Ukraine (Article 6.2) and the obligation of the bodies of state power and bodies of local self-government and their officials to act only on the grounds, within the limits and in the manner envisaged by the Constitution and laws of Ukraine (Article 19.2).
Pursuant to the constitutional provisions, the right to establish (abrogate) state taxes and levies (mandatory payments), including the import duty and the amount of the temporary increment to the effective import duty rates, pertains to the legislative authorities of the Verkhovna Rada of Ukraine. This exclusive authority provides for the right of the Parliament to determine all elements of mandatory payments (taxes and levies) regulatory mechanism, including a tax rate (the amount of tax per taxable item) and the terms (periods) of taxation.
According to the Constitution, one of the authorities of the Cabinet of Ministers of Ukraine is ensuring the implementation of tax policy (Article 116.3). Taking into consideration the constitutional authorities of the Verkhovna Rada of Ukraine regarding taxation, the Constitutional Court of Ukraine reaches conclusion that the mentioned authority of the Cabinet of Ministers of Ukraine does not provide for the right to establish state taxes and levies (mandatory payments) or determine certain elements of their regulatory mechanism.
Given the constitutional authorities of the Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine regarding taxation, the Constitutional Court concludes that by virtue of sub-items 3.5 and 3.6 of Article 3.3 of the Law No. 2371 and paragraph eight Article 9.2 of the Law No. 959, the legislator delegated the authority to determine certain elements of the import duty regulatory mechanism to the Cabinet of Ministers of Ukraine.
Therefore, the disputed provisions of these laws violate the constitutional principle of the divisions of the state power, which is inconsistent with Articles 6, 8.2, 19.2, 67, 75, 85.13, 91, 92.2.1 of the Constitution.

Thus, the Constitutional Court of Ukraine held:

1.To recognise as non-conforming with the Constitution of Ukraine (unconstitutional):

- sub-item 3.5 of Article 3.3 of “Final Provisions” of the Law “On Customs Tariff of Ukraine” No. 237-III dated April 5, 2001 as amended by the Law No. 923-VI dated February 4, 2009;

- provision of sub-item 3.6 of Article 3.3 of “Final Provisions” of the Law “On Customs Tariff of Ukraine” No. 2371-III dated April 5, 2001 as amended by the Law No. 923-VI dated February 4, 2009 concerning the delegation of the authorities to prolong the temporary procedure (the procedure of introducing, altering and abrogating the temporary increment to the effective import duty rates on some goods);

- paragraph eight Article 9.2 of the Law “On External Economic Activities” No. 959-XII dated April 16, 1991 as amended by the Law No. 923-VI dated February 4, 2009.
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