Summary to the Decision No. 15-rp/2004 of the Constitutional Court of Ukraine as of November 2, 2004
According to the Constitution, a person, his life and health, honour and dignity, personal inviolability and security are recognized in Ukraine as the highest social values (Article 3.1); human rights and freedoms and their guarantees determine the scope and the direction of the activity of the state (Article 3.2); human rights and freedoms are inalienable and inviolable (Article 21); each person has the right to respect of his/her dignity (Article 28.1); human and citizen’s rights and freedoms may be defended in court (Article 55.1); equality of all judicial process participants before the law and court is one of the fundamentals of the judiciary (Article 129.3.2).

According to Article 8.2 of the Constitution, Ukraine recognizes and applies the principle of the rule of law. The rule of law implies the supremacy of law in a society. The rule of law implies its accomplishment in the sphere of legislation and law enforcement, in particular, in a legislation which by its purpose has to be encouraged by the idea of social justice, freedom and equality. One implication of the rule of law is that law is not restricted to legislation as one of its forms, but rather comprises other social regulatory means such as ethical norms, traditions and customs legitimized on a certain cultural level of a society as they have been  worked out during its historical development. Found in all of these elements is a characteristic consistent with the justice ideology and the idea of law largely reflected in the Constitution. 

This interpretation of law by no means justifies identifying it with legislation. The latter may well be unjust, for example, by restricting the freedom and equality of the person. Justice is one of the fundamentals of the law and is crucial to determining its role as a social relations regulator and a general human measure of law. Justice is most often looked at as a property of law which, for example, is reflected in equivalent legal tariffs for similar types of offensive conduct and in a legal responsibility that is proportionate to the gravity of offence.

In the sphere of law enforcement, justice is reflected in equality of all individuals before the law, conformity of the offence and punishment, the legislator's purpose and the means chosen to achieve that purpose.

A separate implication of law includes the conformity of offence and punishment; the category of justice requires that the punishment for an offence is commensurate with that offence. A just approach implies equitability and the absence of discrimination. This not only means the corpus delicti of an offence and the limits of punishment must be consistent, but also that punishment must be proportionate to the gravity and circumstances of an offence and personal characteristics of the offender. The adequacy of punishment follows from the principle of a state ruled by law, the essence of the constitutional human and citizens’ rights and freedoms including the right to freedom which may not be restricted except in cases established by the Constitution. 

An immediate implication of the constitutional principles of respect for humanity, justice and legitimacy is provided by an opportunity implemented in the Criminal Code of Ukraine regulations. It allows for an offender who committed a minor offence for the first time to be exempt from criminal responsibility in case of true repentance (Article 45), the reconciliation between the offender and the victim and indemnification by the offender of the loss or damage incurred (Article 46), release on bail (Article 47) or change of circumstances (Article 48); the person may be exempt from punishment if by the time of trial no ground exists for considering him socially dangerous (part 4 of Article 70).

Exemption from punishment based on Articles 47 and 48 of the Code and in accordance with part 4 of Article 74 thereof applies to minor or medium offences. This illustrates the implication of the legal equality principle in the criminal responsibility differentiation.

Punishment is an act of coercion applied in the name of the state following the court ruling towards a person recognized guilty of a crime. It includes the legal restriction of rights and freedoms of the convict (Article 50.1 of the Code). The court will customize the punishment so that it is necessary and sufficient for correction while ensuring no further offences will be committed both by the convict and other persons (Article 50.2 thereof). 

Article 65 of the Code establishes general principles for sentencing. Based on these, the court will sentence 1) within the limits of penalties under the Special Part of the Code provisions on the applicability of criminal responsibility; 2) in accordance with the provisions of the General Part of the Code; 3) taking into consideration the gravity of offence, the person of the offender and the mitigating and aggravating factors (Article 65.1); Article 69 of the Code defines the grounds for mitigating the punishment under relevant articles of the Special Part thereof (Article 65.3).

General sentencing principles do not refer to exemptions for minor offences as defined by the offence classification but rather apply to all offences regardless of their gravity. 

Applicability to a minor crime of other regulations that provide legal grounds and establish procedures for exempting from criminal responsibility and punishment (Articles 44, 45, 46, 47, 48 and 74 of the Code) may not be an obstacle for the court to customize punishment, for example by using more lenient punishments than that established by law. 

However, Article 69 does not provide for this kind of punishment customization for minor offences, even though it does refer to special circumstances that mitigate the penalty and considerably lower the degree of an offence for felonies and serious and medium crimes. Therefore, the provisions of the Article are inconsistent with the fundamental principle of justice of a ruled by law state since persons committing lesser crimes are disadvantaged compared to those committing bigger offences.

The rule of law, being a fundamental principle of a democratic society, implies strict control over the governmental intrusion in each person's right to freedom.

The court, being governed by the rule-of-law principle, ensures the protection of human and civil rights and freedoms guaranteed by the Constitution and Ukrainian legislation as well as the rights and freedoms of legal entities, social interests and those of the state. The requirement of adherence to justice when applying criminal punishment is also provided for in international human rights documents. 

Article 69 of the Code violates the justice fundamental of the rule of law principle because it makes impossible either equal application of punishment that is lower than the lower limit under the above Special Part article or the application of another, more lenient principal punishment not specified in the article as a punishment for a specific type of crime, to minor crimes whose degree of social hazard is much less than that of felonies, serious crimes and medium offences.

The law may not put persons committing lesser crimes in a more disadvantageous position than those committing graver crimes. Inability to apply a lighter punishment means the lack of opportunity for the court to implement the principle of justice by way of sentence customization. 

The Constitution provides for equal constitutional rights and freedoms of the citizens and their equality before the law. This, in particular, includes the delivery of a criminal sentence among other constitutional guarantees of a legal status of the person. Bringing an offender to criminal responsibility is not only an evidence of legal equality; it requires the availability of equal prerequisites for the application of such responsibility. 

Under the rule of law, interpretation of punishment as correction and prevention implies that it must be just sufficient and purpose-oriented rather than excessive. The restriction of the defendant's constitutional rights must be governed by the proportionality principle, i. e. the interests of safeguarding human and civil rights and freedoms, property and public order and safety only justify the legal restriction of rights and freedoms of a person if commensurate with the socially grounded purposes. The provisions of Article 69 concerning its inapplicability to minor offences are incommensurate with the said purposes. A better proportionality could be achieved if the court was allowed in exceptional cases to apply this article also to minor offences, provided that several mitigating evidences and the information concerning the defendant's profile are available. 

Unacceptable grounds for applying a more lenient sentence include, for example, the lack of criminal responsibility for the preparation of a crime (Article 14.2 of the Code), for committing acts that possess the features of a minor offence by certain juvenile categories (Article 22.2 thereof).

While following the general sentencing principles (Article 65 of the Code), the punishment decisions for a specific person must be made on a case-by-case basis as much as possible by taking into consideration the specifics of a particular crime. Ability, under law, to hold a person involved in the preparation of a minor crime or a certain juvenile category criminally harmless must not exclude the opportunity to customize the punishment by delivering a more lenient sentence than that established by law. The unavailability of this sentencing approach violates constitutional provisions on legal equality.

Article 65 of the Code implements the principle established by Article 61.2 of the Constitution that all legal responsibility is case-dependent. This principle is laid out in detail in the General Part of the Code describing the punishment system, exemption from criminal responsibility, exemption from and service of a sentence and the use of a more lenient sentence. The delivered punishment must correspond to the degree of the social hazard of a crime, its circumstances and the personality of the offender, that is, be just. This is reflected in Article 65.1.3 of the Code under which the sentence being delivered must take into account the gravity of offence as well as the personality of the offender and the mitigating and aggravating factors.

Under case-by-case sentencing principle, the court will consider the circumstances of the case (both mitigating and aggravating) when deciding on the degree of legal responsibility for all persons regardless of the gravity of the crime. Not only this constitutional principle is mentioned in the General Part of the Code, but it also is central to Ukraine's overall legal sentencing philosophy.

Constitutional provisions concerning the person, his rights and freedoms as well as Articles 65.2, 66, 223.2, 324.1.5 and 334.1 of the Ukrainian Code of Criminal Procedure that stipulate the aggravating or mitigating factors to be identified and taken into account, reflect the humanistic context of the Constitution and the criminal and procedural legislation in Ukraine and an increased sentencing consistency for all crimes regardless of their gravity.

When deciding a sentence under Articles 65.2, 69.1 and the provisions of the relevant sanctions of the Special Part of the Code, the courts may not implement the provisions of Article 61.2 of the Constitution and the above the Criminal Code articles. Article 6.19 therefore restricts the applicability of the constitutional principles of legal equality and customized sentencing. Without being able to deliver more lenient sentences for minor crimes, the justice and punishment consistency principles are violated.

The constitutional right to court defence belongs to inalienable and inviolable rights. Anyone charged with an offence including a criminal one has the right to court proceedings that meet the requirements of justice. 

Articles 367.1.5 and 398.1.3 of the Code of Criminal Procedure stipulate the possibility of setting aside or changing a judgement or a court ruling if it is inconsistent with the gravity of the offence and personality of the offender for cases heard in both the courts of appeal or cassation. A punishment is considered inconsistent with the gravity of the offence or personality of the offender if such a punishment, although it may not exceed the limits under a relevant Code article, is by its type or severity (either too lenient or excessively severe) clearly unjust (Article 372). The latter stipulates that the court of appeal may under Article 373.1.1 of the Code of Criminal Procedure change the judgement to a more lenient one if the severity of punishment is found to be inconsistent with the gravity of offence or personality of offender.

The principle of a just punishment is therefore de facto inapplicable to minor offences even where more than one mitigating circumstance exist.

Substantial violation of the criminal procedure legislation includes all cases of the Code of Criminal Procedure infringement which have or may have prevented the court from a comprehensive consideration of the case and delivering a verdict or ruling that is legal, evidence-based and just (Article 370.1).

The lack of a legal opportunity for a customized or more lenient punishment therefore results in inability for a court to take account of the gravity of offence, the magnitude of damage incurred, the type of guilt or motive, the property status of the defendant and other critical circumstances when deciding on minor offences which violates the principle of a just, case-dependent and commensurate punishment.

