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Headnotes:

The right of individuals of access to courts for settlement of disputes cannot be limited by the law, other legal acts. The establishment of a pre-judicial settlement of disputes by the law or a contract for declaration of intent of the subjects of legal relations is not a limitation of the jurisdiction of courts and the right to judicial protection.

Summary:

In economic and civil proceedings, courts of general jurisdiction apply procedural norms which establish obligatory pre-judicial settlement of disputes. Obligatory pre-judicial settlement of disputes, in the opinion of the author of the appeal, violates his right to judicial protection.

From the content of Article 124.2 of the Constitution of Ukraine as to extension of the jurisdiction to all legal relations which arise in the state, it follows that everyone in case of dispute may enjoy access to courts. The said norm and other provisions of the Constitution of Ukraine, contain no admissibility clause on judicial protection only after pre-judicial settlement of disputes and inadmissibility clause on administration of justice without application thereof. A possibility of judicial protection cannot be put by the law, other legal acts in dependence from use by the subject of legal relations of other means of judicial protection, including pre-judicial settlement of disputes.

A requirement of obligatory pre-judicial settlement of disputes rules out a possibility of acceptance of the claim to examination and administration of justice thereon, that violates the right of the individual to judicial protection. A possibility to resort to pre-judicial settlement of dispute may be an additional means to legal protection. This does not contradict the principle of administration of justice exclusively by the courts. Proceeding from a necessity to raise the level of judicial protection, the state may encourage settlement of legal disputes in the pre-judicial procedures; however, such use is the right rather than the obligation of the individual demanding such protection. The right to judicial protection does not deprive the subject of legal relations of the opportunity of pre-judicial settlement of disputes. The pre-judicial settlement of disputes may take place based on both civil law agreements and under the declaration of intent of the parties.

The selection of certain means to legal protection, including pre-judicial settlement of disputes, is the right rather than the obligation of the individual who voluntarily, proceeding from own interests, use them. 
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