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Summary to the Decision of the Constitutional Court of Ukraine          No. 14-rp/2011 dated November 9, 2011 in the case upon the constitutional appeal of a citizen of Ukraine Mr. Huliak Volodymyr Oleksandrovych concerning official interpretation of the provisions of Article 10.2 of the Law of Ukraine “On Privatisation of State Housing Fund”
Citizen of Ukraine Mr. Huliak Volodymyr Oleksandrovych applied to the Constitutional Court of Ukraine with a constitutional appeal to provide official interpretation of the provisions of Article 10.2 of the Law of Ukraine “On Privatisation of State Housing Fund” No. 2482-XII dated June 19, 1992 (hereinafter referred to as “the Law”) asking whether the auxiliary facilities become the objects of co-property of citizens who acquired the right of private property related to the apartments on the basis of civil and legal agreements and not by way of use of housing cheques during the privatisation.

The legal grounds for privatisation of the state housing fund, its further use and maintenance are established by the Law. According to its Preamble the privatisation of the state housing fund is aimed at creation of conditions for implementation of citizens’ right to a free choice of means to satisfy their needs in apartments, and citizens’ involvement in participation in maintenance and keeping the existing apartments, as well as formation of market relations. 

Thus, privatisation is a ground for acquirement of the right to property of the objects of the state housing fund.

Laws establish other grounds for acquirement of the abovementioned right, including conclusion of civil and legal agreements. Privatisation, purchase and sale, inheritance and other civil and legal agreements are grounds legally equal for acquiring the right of property to an apartments.
The content of the property right includes the right of possession, use and disposal of property by its owner, which he or she exercises at his/her discretion (Articles 317, 319 of the Civil Code of Ukraine).

According to Article 382.2 of the Civil Code of Ukraine the common premises, supporting structures of a house, mechanical, electrical, sanitary ware or other equipment beyond the borders of an apartment or inside of it, which help maintain more than one flat, as well as houses, buildings, designed to satisfy needs of all owners of apartments, and owners of non-residential premises which are disposed inside the dwelling house - belong to the owners of apartments in duplex house or apartment house on the right of co-property.

Pursuant to Article 19 of the Law of Ukraine “On Associations of Apartment House Owners” No. 2866-III dated November 29, 2001 co-property of apartment house owners consists of indivisible property and common property. Indivisible property stays in the joint tenancy of all owners and should not be expropriated; common property is in joint partial ownership. 
Thus, the legal regimes of the co-ownership, as well as joint partial property both cover the auxiliary premises of an apartment house, the latter envisaging the special procedure of realisation of property rights concerning possession, use and disposal of property by its owners. Hereby, subjects of the right to co-ownership are not distinguished at the legislative level depending on the grounds for acquiring the property right to an apartment. 

The legal regulation of the relations of co-ownership in Ukraine determine the specific characteristics of the exercise of owners’ rights, depending on its legal regime. These characteristics imply different forms of implementation of the relevant right: by mutual will of all co-owners in case of co-ownership; and by the will of an owner of the relevant part, separated in kind from the property which is in co-ownership in case of joint partial ownership. 
Thus, the Constitutional Court of Ukraine held that in terms of the constitutional appeal the provisions of Article 10.2 of the Law of Ukraine “On Privatisation of State Housing Fund” No. 2482-XII dated June 19, 1992 with subsequent amendments should be understood as reading that the owners of apartments in a duplex house or apartment house and housing dwellings in  dormitories, regardless of the grounds for acquiring the right to property to such apartments, housing dwellings are the co-owners of auxiliary premises in a house or dormitory, technical equipment, elements of external facilities. 
