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Summary to the Decision of the Constitutional Court of Ukraine No. 14-rp/2009 dated June 10, 2009 in the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the Resolution of the Verkhovna Rada of Ukraine “On Recognising Resolution of the Verkhovna Rada of Ukraine “On Designating Special Elections of Deputies to Ternopil Oblast Council” as invalid”
Subject of the right to constitutional petition – President of Ukraine – applied to the Constitutional Court of Ukraine with a petition to recognise as non-conforming with the Constitution of Ukraine (unconstitutional) the Resolution of the Verkhovna Rada of Ukraine “On Recognising Resolution of the Verkhovna Rada of Ukraine “On Designating Special Elections of Deputies to Ternopil Oblast Council” as invalid” No. 1058-VI dated March 3, 2009 (hereinafter referred to as the Resolution).
According to the Constitution, the plentitude and supremacy of power belong to the people who may exercise it directly (i.e. through elections and referendum) or through the bodies of state power and bodies of local self-government (Articles 5.2 and 69). Bodies of local self-government which represent common interests of territorial communities of villages, settlements and cities are district and oblast councils (Article 140.4 of the Constitution). According to Article 7 of the Constitution, local self-government is guaranteed in Ukraine.
Providing the possibility for the exercising power by the people, the Constitution enshrined the citizens’ right to freely elect and to be elected to the bodies of state power and bodies of local self-government (Article 38.1).

The Verkhovna Rada of Ukraine adopted the Resolution “On Designating Special Elections of Deputies to Ternopil Oblast Council” No. 771-VI on December 18, 2008. Pursuant to Article 85.1.30 of the Constitution, Articles 78.1, 78.4 of the Law “On Local-Self Government in Ukraine”, Articles 14.3, 15.2, 15.6, 82, 83 of the Law “On Elections of Deputies to the Verkhovna Rada of the Autonomous Republic of Crimea, Local Councils and Village, Settlement and City Heads”, the Resolution designated special elections of deputies to Ternopil Oblast Council to be held on March 15, 2009, and obliged the Central Election Commission to determine the scope of budgetary assignations necessary for holding these elections and the Cabinet of Ministers of Ukraine to take measures to provide their financing.
Referring to Article 85.1.30 of the Constitution and Article 48.2 of the Rules of Procedure of the Verkhovna Rada of Ukraine, the Verkhovna Rada of Ukraine adopted a Resolution recognising the mentioned Resolution as invalid on March 3, 2009.
The Verkhovna Rada of Ukraine, as the single bogy of legislative power, apart form legislative activities, performs other authorities provided for by the Constitution in particular connected with the realisation of the people’s will – designation of All-Ukrainian referendum, elections of the President of Ukraine and elections to the bodies of local self-government.

Realising its authorities, the Verkhovna Rada of Ukraine adopts laws, resolutions and other acts (Article 91 of the Constitution). While normative-legal acts of the Verkhovna Rada of Ukraine establish, amend or suspend legal norms, law-application acts cause emerging, altering or terminating legal rights and obligations. Termination of legal rights or obligations by the subjects of law, including by means of recognising such act as invalid, may be performed by the Verkhovna Rada of Ukraine only within the limits of its authorities.
Having examined the Resolution of the Verkhovna Rada of Ukraine “On Designating Special Elections of Deputies to Ternopil Oblast Council”, the Constitutional Court of Ukraine reaches conclusion that this Resolution is an act of law application. On the grounds established by law it designated the date for holding the elections to the body of local self-government, i.e. the date for citizens’ realisation of their electoral rights.
The disputed Resolution is also a law-application act. Its legal substance is determined by the act recognised as invalid by the Parliament. Recognising the Resolution of the Verkhovna Rada of Ukraine “On Designating Special Elections of Deputies to Ternopil Oblast Council” is the termination of realisation of citizens’ rights, in particular the right to elect and be elected to the body of local self-government. By that means the Verkhovna Rada of Ukraine adopted a decision cancelling the extraordinary elections to the Ternopil Oblast Council.
Adopting the Resolution, the Verkhovna Rada of Ukraine referred to Article 85.1.30 of the Fundamental Law. These provisions provide for the authority of the Verkhovna Rada of Ukraine to designate regular and extraordinary elections to the bodies of local self-government. Given these authorities and the legal nature of elections to the bodies of local self-government as one of main forms of direct democracy, the Constitutional Court regards that designating elections on the legal grounds has an obligatory character for the Verkhovna Rada of Ukraine except for instances provided for by the Constitution and laws. At the same time the mentioned provisions of the Constitution may not be considered the grounds for the Verkhovna Rada of Ukraine to cancel the elections to the bodies of local self-government that were designated.
However, the Constitutional Court observes that Article 64 of the Fundamental Law allows for specific restrictions of the right to elect and the right to be elected under conditions of martial law or a state of emergency. According to Article 19 of the Law “On Martial Law” and Article 21 of the Law “On State of Emergency”, such restrictions imply holding elections to the bodies of local self-government in case of termination of their authorities is prohibited during the period of martial law or state of emergency, and previously formed bodies continue their activities. Thus, providing that martial law or state of emergency is introduced in Ukraine or in its separate territories the Verkhovna Rada of Ukraine has the right to cancel regular or extraordinary elections to the bodies of local self-government that were designated on the respective territories during the martial law or a state of emergency.
The Constitutional Court reaches conclusion that by virtue of Article 85.1.30 of the Constitution the Verkhovna Rada of Ukraine lacked authorities to cancel extraordinary elections to the Ternopil Oblast Council.

Article 141 of the Constitution establishes a five-year term the deputies of village, settlement, city, district and oblast are elected for. This term determines periodicity for elections to the bodies of local self-government. At the same time Article 85.1.30 of the Constitution and the effective legislation provide for extraordinary elections to local councils. This suggests that under certain circumstances the terms of elections may be different.
In particular, such circumstances and terms are established in laws “On Local Self-Government in Ukraine” (Articles 78.1 and 78.4) and “On Elections of Deputies of the Verkhovna Rada of the Autonomous Republic of Crimea, Local Councils and Village, Settlement and City Heads (Articles 14.3, 15.2, 15.6). The Verkhovna Rada of Ukraine adopted the decision on designating the special elections to Ternopil Oblast Council in accordance with these laws.

The Constitutional Court regards the terms of elections an important guarantee for the realisation of citizens’ electoral rights. Cancelling elections to bodies of local self-government or changing the terms of elections on the grounds not provided for by law is the violation of citizens’ electoral rights. Therefore the disputed Resolution is also in contradiction with Article 38.1 of the Constitution. 

Thus. the Constitutional Court of Ukraine held to recognise as unconstitutional the Resolution of the Verkhovna Rada of Ukraine “On Recognising Resolution of the Verkhovna Rada of Ukraine “On Designating Special Elections of Deputies to Ternopil Oblast Council” as invalid” No. 1058-VI dated March 3, 2009.

