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Summary to the Decision of the Constitutional Court of Ukraine No. 13-rp/2011 dated November 2, 2011 in the case upon the constitutional appeal of the military unit A 1080 concerning official interpretation of the provision of Article 293.1.28 of the Civil Procedural Code of Ukraine in conjunction with the provisions of Articles 129.3.2, 129.3.8 of the Constitution of Ukraine

Subject of right to constitutional appeal – the military unit A 1080 - applied to the Constitutional Court of Ukraine with a constitutional appeal to provide official interpretation of the provision of Article 293.1.28 of the Civil Procedural Code of Ukraine (hereinafter referred to as “the Code”) in conjunction with Articles 129.3.2, 129.3.8 of the Constitution of Ukraine concerning the opportunity to challenge in the appellate instance the rulings of courts of first instance on refusal to allow claims regarding reversal of execution of court decisions.  

The Constitution of Ukraine established the main principles of the judiciary (Article 129.3). These principles are the constitutional guarantees of the right to judicial protection, in particular, through ensuring challenge of court decisions in appeal and cassation, except in cases established by law (Article 129.3.8 of the Constitution).

Article 293 of the Code determines the list of rulings of courts of first instance that may be challenged in appeal separately from court decisions, in particular, rulings regarding reversal of execution of court decisions.

Reversal of execution of a court decision is a civil procedural guarantee for protection of property rights of an individual, which implies reversal of the parties of execution proceeding into previous status through cancellation of legal grounds for execution of the decision and return of all property gained by the cancelled (modified) decision from the plaintiff to the debtor. The institute of reversal of execution of court decisions is aimed at renewal of the rights of individual which were violated by the execution of the cancelled (modified) decision and is a method to protect those rights in case of receipt by the plaintiff of property (or enforcement of action) that was claimed unduly or/and unfoundedly in accordance with the executed decision that was further cancelled (modified), since the legal base for obtaining property (execution of actions) no longer arises.

Lack of opportunity to challenge in appeal rulings of courts of first instance on refusal to allow claims regarding reversal of execution of court decisions in the same manner as is established by law for rulings on reversal of execution of court decisions is not in tune with the principle of equality and basic principles of the judiciary stated in Article 129.3 of the Constitution, in particular, equality before the law and the court of all parties of a trial and ensuring challenge of a court decision in appeal and cassation, except in cases established by law (Articles 129.3.2, 129.3.8 of the Constitution).

Taking into consideration the abovementioned, the Constitutional Court of Ukraine acts on the assumption that the court ruling on reversal of execution of the court decision relates to the rights and interests of one of the party of the trial who according to the constitutional requirement of equality before the law and court should have equal procedural opportunities for renewal of their rights that were violated by execution of such decision, by means of challenging in appeal a ruling of a court of first instance on reversal of execution of the court decision, as well as on refusal to allow a claim on reversal of execution of the court decision.
Thus, the Constitutional Court of Ukraine held that in the aspect of the constitutional appeal the provisions of Article 293.1.28 of the Civil Procedural Code of Ukraine in conjunction with the provisions of Articles 129.3.2, 129.3.8 of the Constitution of Ukraine should be understood as reading that apart from a court decision there may be challenged in appeal rulings of a court of first instance on reversal of execution of the court decision as well as rulings on refusal to allow claims on reversal of execution of court decision.
