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Summary to the Decision of the Constitutional Court of Ukraine 
no.13-rp/2009 dated June 4, 2009 in the case upon the constitutional petition of Kyiv City Council concerning official interpretation of provision of 
Articles 141.1 and 141.2 of the Constitution of Ukraine
Pursuant to its Fundamental Law, Ukraine is a democratic state (Article 1); the people are the bearers of sovereignty and the only source of power in Ukraine; the people exercise power directly and through bodies of state power and bodies of local self-government (Article 5.2); citizens have the right to participate in the administration of state affairs, in All-Ukrainian and local referenda, to freely elect and to be elected to bodies of state power and bodies of local self-government (Article 38.1). 

Representative bodies of local self-government are village, settlement, city, raion and oblast councils that are formed upon the results of expression of the will of the people exercised through elections, which according to Article 69 of the Constitution, are one of the forms of direct democracy. The expression of the will of the people is guaranteed by provision oа the term of authorities of elected persons in the Constitution.

The Constitution provides for the terms of authorities of the Verkhovna Rada of Ukraine, President of Ukraine, members of village, settlement, city, raion and oblast councils and village, settlement and city mayors (Articles 76.5, 103.1, 141.1, 141.2) and regulates certain aspects of designation and conduct of regular and early elections to representative bodies (Articles 77.1, 77.2, 85.1.7, 85.1.28, 85.1.30, 138.1.1). 

In Ukraine, local self-government is recognised and guaranteed as the right of a territorial community to independently resolve issues of local character within the limits of the Constitution and laws of Ukraine (Articles 7 and 140.1 of the Constitution). Pursuant to the Fundamental Law, local self-government is exercised by a territorial community according to the procedure established by law, both directly and through bodies of local self-government: village, settlement and city councils, and their executive bodies; raion and oblast councils are bodies of local self-government that represent common interests of territorial communities of villages, settlements and cities (Articles 140.3 and 140.4); a village, settlement, raion and city council is composed of members elected for a five-year term by residents of a village, settlement, raion and city on the basis of universal, equal and direct suffrage, by secret ballot; territorial communities elect for a four-year term on the basis of universal, equal and direct suffrage, by secret ballot, the mayor of the village, settlement and city, respectively, who leads the executive body of the council and presides at its meetings (Articles 141.1 and 141.2).

According to the Fundamental Law, organisation and procedure for conducting elections and referenda are determined exclusively by laws of Ukraine (Article 92.1.20). To ensure implementation of this norm, Ukrainian parliament adopted the Law. Article 14 if this Law provides that regular local elections are held after the expiration of the term of authorities of the Verkhovna Rada of the Autonomous Republic of Crimea, local councils, and village, settlement or city mayor determined by the Constitution of Ukraine (Article 14.2); early elections are designated in the event of pre-term termination of authorities of the Verkhovna Rada of the Autonomous Republic of Crimea, local councils, and village, settlement or city mayors (Article 14.3). 

Upon the results of regular and early elections, legitimate membership of a village, settlement, city, raion or oblast council is formed or a village, settlement of city mayor is elected. 

The Constitution sets forth the terms of authorities of representative bodies. In particular, according to Article 76.5 the term of authorities of the Verkhovna Rada of Ukraine is five years; according to Article 103.1 the President of Ukraine is elected for five years; according to Article 141.1 village, settlement and city council is composed of members elected for a five-year term; according to Article 141.2 a village, settlement or city mayor is elected for four years. Thus, the aforementioned constitutional norms do not contain any provisions distinguishing the terms of authorities of the parliament, the Head of State or members of village, settlement, city, raion or oblast councils and village, settlement or city mayors depending on the type of elections upon the results of which they were elected.

Given that the constitutional provisions that establish the terms of authorities of representative bodies have general nature, the Constitutional Court came to a conclusion that calculation of respective terms is done in the same way regardless of whether membership of a representative body or an official was elected at regular or early elections. 
Exceptions from the constitutional provisions that establish terms of authorities of representative bodies for a certain period may be defined only in the form of respective amendments to the Fundamental Law.

Hence, provisions of Articles 141.1 and 141.2 of the Constitution that establish the periods for which members of village, settlement, city, raion or oblast councils or village, settlement or city mayors are elected should be understood as reading that when these officials are elected at regular or early elections, they are elected for five and four years, respectively.

According to Article 2 of the Law “On Procedure for Calculation of Convocations of Representative Bodies of Local Self-Government (Councils)” no.1866–IV dated June 24, 2004 election of new membership of a representative body of local self-government (council) at early elections is not considered to be a new convocation of a respective representative body. 

One of the representative bodies in Ukraine is the Verkhovna Rada of Ukraine, the procedure for calculation of convocations of which follows from the analysis of provisions of the Constitution of Ukraine. The Verkhovna Rada of Ukraine, which authorities were early terminated is considered to be the Verkhovna Rada of the previous convocation and the Verkhovna Rada formed on the basis of results of early elections is the Verkhovna Rada of new convocation. 

Since the Constitution and laws of Ukraine provide for similar legal approaches to organisation and activities of representative bodies, calculation of convocations of village, settlement, city, raion or oblast councils, and the Verkhovna Rada of the Autonomous Republic of Crimea formed upon the results of early elections should be based on the same approach as that used for calculation of convocations of the Verkhovna Rada of Ukraine. In view of this, the legislatively determined procedure for calculation of convocations of village, settlement, city, raion or oblast councils results in granting authorities to the council members for a period different than that provided for in the Constitution. Thus, the procedure for calculation of convocations of a representative body of local self-government (council) provided for in Article 2 of the Law “On Procedure for Calculation of Convocations of Representative Bodies of Local Self-Government (Councils)” runs contrary to provisions of Article 141.1 of the Constitution and, pursuant to Article 61.3 of the Law of Ukraine “On the Constitutional Court of Ukraine”, this gives grounds for recognizing this provision to be unconstitutional.

Thus, the Constitutional Court of Ukraine held:

1. Provisions of Article 141.1 and 141.2 of the Constitution establishing the period, for which members of village, settlement, city, raion or oblast councils and village, settlement or city mayors are elected is to be understood as reading that the aforementioned persons elected at regular or early elections as provided for in the Constitution of Ukraine are subject to five-year and four-year term of authorities, respectively.

2. Provisions of Article 2 of the Law “On Procedure for Calculation of Convocations of Representative Bodies of Local Self-Government (Councils)” no.1866–IV dated June 24, 2004 are to be recognised on-conforming with the Constitution of Ukraine (unconstitutional).

3. Constitutional proceeding in the case on official interpretation of provisions of Articles 141.1 and 141.2 of the Constitution concerning the period, for which members of village, settlement, city, raion or oblast councils and village, settlement and city mayors are elected at repeat, midterm and first local elections are to be terminated pursuant to Article 45.1.2. of the Law “On the Constitutional Court of Ukraine” - failure of this part of the constitutional petition to meet requirements envisaged by the Constitution of Ukraine and the Law “On the Constitutional Court of Ukraine”. 

4. Constitutional proceedings in the case on official interpretation of Articles 141.1 and 141.2 of the Constitution concerning the possibility to apply provisions of paragraph two Article 14.2 of the Law “On Elections of Members of the Verkhovna Rada of the Autonomous Republic of Crimea, Local Councils and Village, Settlement and City Mayors” no.1667–IV dated April 6, 2004 when designating local elections are to be terminated pursuant to Article 45.1.4  of the Law “On the Constitutional Court of Ukraine” –issues raised in this part of the constitutional petition are beyond the jurisdiction of the Constitutional Court.

5. Provision of Article 2 of the Law “On Procedure for Calculation of Convocations of Representative Bodies of Local Self-Government (Councils)” no.1866–IV dated June 24, 2004 recognised unconstitutional loses its effect on the day of adoption of this Decisions by the Constitutional Court.
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