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HA 3AXUCT NPABA
(IHTenireHuia Ta npaBocBifOMICTb)

B. KicTtakiBCbkuUn

Y 6epesri 1909 pory e 36ipHUKY «Bixu» 6ys10 onybaikoearo cmammio 8u0amHo-
20 8IMUU3HSIHO20 8UEH020, pinocogha, coyionoea i npasosHasys Kicmskiecbkozo
BozoaHa OnexcaHoposuua «Ha zaxucm npaea (IHmenizeHuiss ma npagoceioo-
Micmb)r, sKa Ul HUHI C8I0UUMb NPO 20CMPY AKMYANbHICMb 00CNI0IKYBAHUX NPO-
biem npasa.

ITy6rikayis cmammi y «BicHuky KoncmumyuiiiHozo Cydy YkpaiHu» nepedycim
3YMO8/IeHA 8ENUKOI 3AUIKABNIEHICMIO | HOBUM CMABNEHHAM YKPAiHCbK020 CY-
cnintecmea 0o npaea. Came y uiii npayi 5. KicmsaKigcbkozo po3Kpumo coyiancHy
npupody npasa, tioeo 3micm, siki € Hegi0 eMHUMU 810 ICHYBAHHSL JHOOUHU, ii no-
mpeb ma inmepecis. «...IIpago, — Hazos0WYE A8MOp, — Nepe8a’rKHO COUIAbHA
cucmema. CoyianbHa OUCUUNTIHA CMBOPIOEMBLCSL MITbKU NPABOM; OUCUUNIIHO8A-
He CYCninbCmeo i CYCNibCmeo i3 po38UHYMUM NPABOBUM NOPSLOKOM — MOMOIHI
noHsmmsu.

Heseaxxarouu Ha nosumugicmcbke Npagopo3yMiHHSL, U0 Nepesarkano Ha motl
uac, Bb. KicmskiecoKkuil ebauae Yy npasi iHUlYy CymHicms ma niotpyHmsi — cmyniHo
couianvHoil cnpaeednueocmi, ceobodu, pienocmi, 6es saiKux, niokpecaroe ae-
mop, npaeo sik make He iCHYe, OCKUlbKU 6e3 nodibHUX YiHHoCcmell empauaemscsi
NPUMAMAHHA TloMY NPUPOOHA CNPSIMOBAHICMb — nepedycim bymu npasom Jroou-
HU. Buxo0siuu 3 maKoz2o po3ymMiHHSL NPAsa 3aKoH00aseyb npu nid20mosuyi ma yxea-
JIeHHI 3aKOHI8 Mae UImKY Memo0o02iio 8i0XUIEHHS. Henpaeoeux 3aKoHnie abo
iX oKpemux nonoxceHs, UL0 0o Mexyromsb abo yuemnsroms npasa aroouHu. Ca-
Me 8 UbOMY NOJsi2ae CYMHICMb 8NPOBAOIKEHHS I 3aKOHO0A8CME0 NPUHUUNY 8ep-
xogeHcmaa npasa. A momy, ecynepeu NO3UMUBICMCbKOMY NPABOPO3YMIHHIO, 3210-
HO 3 SIKUM O2KEepesiom npasa 3aerk0u 8U3HABANUCS HOPMAMUBHO-NPABO8L AKMU,
cmamms B. Kicmskigcbko20 0ae MOXNKAUBICMb NO-IHULOMY PO32JSTHYMU NUMAHHSL
npasoeoi HayKu, 30Kpema meopii npaea, i itimu eUCHOEKY, W0 NPAeo € dxepe-
JIoM 3AKOHi8, THUWUX HOPMAMUBHO-NPABOBUX AKMi6, A MAKOM ITHUWUX
¢opm npaea.

Omoxe, 3axucm npasa € 00HUM 3 HAUBAKAUBIUUX 3a800Hb CYCninbemaa, 06°eo-
HAHb 2POMAOSIH, 0epIasU, SKUL0 80HA cCMae 0eMOKPAMUUHOIO | NPA8o8o1o.

B. 0. 'oaoBHU
Koucruryuitinoro Cyay Ykpainuy,
KaHAUuAAT IOPUANYHUX HaYK II. EBTPA$OB




Bicrnurx Koncmumyuiiinozo Cydy Ykpainu 1/2006

[IpaBo He MOXKe OyTH ITOCTABACHO IOPHAL 3 TAKHMHU AYXOBHUMH I[IHHOCTAMH,
dK HayKoOBa iCTHHa, MOpaAbHE BIOCKOHAAEHHd, peairifiHa CBATHHS. 3HaYeHHS
Horo GiABIII BiTHOCHE, MOTO 3MIiCT CTBOPIOETHCH ITOYACTH MiHAMBHMH €KOHOMIi4-
HUMU i colliaABHUMHU yMOBaMU. BigHOCHe 3HaYeHHd ITpaBa Ja€ IIPUBIA AeIKUM
TeopeTHKaM OIliHIOBATH Horo myske HH3BKO. OmHi BOAYAIOTH y IIpaBi TiABKH
eTUYHUH MiHIMyM, iHIII BBaXKalOTh HEBi'EMHHM €AE€MEHTOM HOro IIPHUMYCO-
BiCTB, TOOTO HaACHAAS. SIKIIO II€e TaK, TO HEMAE IIACTAB AOPIKATH HAaIlliil iHTe-
AireHnii B irHopyBaHHI ntpaBa. BoHa mmparHyaa [0 6iABIII BUCOKHX Ta BiTHOCHHUX
izeaaiB i Moraa 3HEXTYBaTH Ha IIbOMY HMIAFGXY APYTOPSAHOIO IIHHICTIO.

Ane myxoBHA KyABTYpPa CKAQIAETHCA He TIABKHU 3 IIIHHOTO 3MicTy. 3Ha4YHY Yac-
TUHY ii CTAHOBAATH IiHHI (popMarbHI BAACTHBOCTI iHTE€AEKTyaAbHOI Ta BOABOBOI
OIFIABHOCTI. A 3 ycix hopMasbHUX I[IHHOCTEH IIpaBo, IK HAMUOIABII JOCKOHAAO
PO3BHHEHA i Malizke KOHKPETHO BigdyTHA (popMa, Biflirpae HaiBasKAUBIIITY POAbB.
[IpaBo GiABIIIOI0 MipOIO AUCIIUIIAIHYE AIOQHUHY, HiXK AOTiKa Ta METOMOAOTIs, HixK
CHUCTeMAaTHU4HIi BIpaBU BoAi. ['0AOBHE K, Ha IIPOTUBArY iHAUBIAyaAbBHOMY Xapak-
Tepy OCTAHHIX AUCIIHUIAIHYIOYHX CHCTEM, ITpaBO — 34e0iABIIOro COIliaAbHA CH-
cTeMa, [0 TOI'O K €AWHAa ColliaAbHO-AUCIIUIAiHyIoda. ColliaabHa OUCIUIIAIHA
CTBOPIOETHCH TiABKH IIPABOM; JUCIIUIIAIHOBaHE CYCITIABCTBO i CyCIIiABCTBO 3 PO3-
BUHYTHM IIPAaBOBHUM IOPAAKOM — TOTOXKHI IIOHATTS.

3 wmiei ToYyKM 30py i 3MiCT IpaBa BUCTyIIA€ B iHIIIOMY CeHCi. ['0A0OBHUH 1 Hali-
CYTTEBIIINI 3MiCT IIpaBa CTAHOBUTH cBoboma. [llonpaBaa, 119 cBob6oga 30BHIIII-
Hd, BimHOCHA, 00yMOBA€HA CYCIIIABHUM CEpeIOBHIIEM. AAe BHYTPIIIHS, GiAbIII
0e3BigHOCHA, IyXOBHA CBO0OOIa MOKAMBA TIABKH 32 iCHYBaHHA CBOOOIU 30BHIIII-
HBOI, I OCTaHHA € Ha¥Kpallloio IIIKOAOIO OAS IIEPIIIO].

SIKI10 MaTH Ha yBa3si BcebiuHe QUCIIHIIAIHYIOYEe 3HAYEHHS ITpaBa i BigaaTH Ha-
A€KHE TOMY, SIKY POAB BOHO BiZirpaao B IyXOBHOMY PO3BHUTKOBI pocCiHicbKoi iHTe-
AireHItii, To omep:KyeMo BKpal HEeBTIIlIHI pe3yabTaTH. Pocilicbka iHTeaireHIis
CKAaa€eThCd 3 AIO/IeH, gKi Hi iIHAMBIAyaAbHO, Hi COIL[IaABHO HE AUCIIUIIAIHOBaHI. [
Ile IOB’I3aHO 3 THM, III0 POCificbKa iHTEAIreHIlisd HIKOAW He IIoBazkKasa IIpaBo,
HiKOAM He 6a4raa B HbOMY IIHHOCTI; 3 yCiX KYABTYPHHX ILiHHOCTeH IIpaBo Iepe-
OyBano y Hei B HafibiApIIIOMY 3aTOHi. 3a TaKUX YMOB Y HAIIIO1 iHTeAireHIi{ He Mor-
Aa cKaacTucd ¥ MillHa IIpaBOCBiIOMICTh, HABIIaKM, OCTAHHS CTOITh Ha BKpait
HHU3BKOMY PiBHI PO3BUTKY.

[IpaBoCBimoMicTB HAIIIOI iHTeAireHIIi] Moraa 6 po3BUBATHCH Y 3B’I3KY 3 PO3P00-
KOIO IIPABOBUX ifei B aiTepaTypi. Taka po3pobka Oysa 6 pa3oM 3 THM IIOKa3HU-
KOM Hallloi IpaBoBoi cBimoMocTi. HampyzkeHa AiIABHICTB CBiZJOMOCTI, HEBITMHHA
pobota AyMKH y OyaAb-IKOMY HaIpsIMi 3aBXK AN 3HAXOASITh BTIACHHS B AlTepaTypi.
Y Hi#i MU HacaMIlepes IOBHUHHI IIYKATH CBIIYEHHS IIPO Te€, SKOIO € Hallla IIPaBo-
CBiIOMICTB. AA€ TYT MM HAIITOBXYEMOCH Ha Bpazkaroduuil pakT: y Halri# «baraTiti
AlTepaTypi B MHHYAOMY HEMa€ XKOMHOTO TPaKTaTy, KOJHOTO €TIOAY IIPO IIPaBo,
gKi Maau 0 cycIrianbHe 3HaYeHHs. HayKoBi IOpUaUYHI JOCAIIXKEHHS y HAC, 3BHUYaii-
HO, OyAH, ane BOHU 3aBXKAU OyAW HamOaHHAM TIABKU cIiellianictiB. He BoHU Hac
LIKaBASATB, a AiTepaTtypa, 10 Habyaa CyCHIABHOTO 3HA4Y€HHs; BOHA HE MiCTHAA
HIiYOTO TaKoro, 1110 31aTHe O6yA0 O IIpoOyaAUTH IPaBOCBIIOMICTD HAIIIOI iHTeAITeH-
1ii. MoxkHa cKa3aTH, 10 B iJefHOMYy PO3BHUTKY HAaIlIOl iHTEeAIreHIIii, OCKiABKH BiH
BinbuBCH B AiTeparypi, He Opaasa ydacti kogHa npaBoBa igesa. I Temep y Ti#t cy-
KYIIHOCTI izme, 3 gKoi CKaamaeThbCs CBITOTAS HaIlloi iHTeAireHIii, izesa mpasa
He Bimirpae xoaHoi poai. Came aiTepaTypa € CBiIKOM TaKoi IIPOTaAMHHU y Hallil
CYyCHiABHINY CBiZIOMOCT.

SIKMM HECXOXKHMM Y IIbOMY BifTHOIIEHHI € Halll PO3BUTOK 3 PO3BUTKOM iHIIIHX
LUBiAI30BaHUX HAPOAiB! ¥ aHTAIMIIB y BiAOOBiAHY emoxy Mu 6a4uUMO, 3 OTHOTO
60ky, Tpaktratu I'o06ca «IIpo rpomamsgHuHa» i Ipo AepkaBy — «/AeBiadan» i
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diasmepa mpo «[larpiapxar, a 3 apyroro, — TBopHu MiAbTOHA Ha 3aXHCT CBOOOAM
cAoBa Ta ApyKy, naMmdaeTu NiAbOOpHA Ta IIpaBoOBi ifel 3piBHIOBaYiB — «AeBeAAe-
piB». HaiibypxausBiria ernoxa B icTopii AHTAIl mopoauaa i Ha#fbiABII KpaiiHi IIpo-
THAEXKHOCTI B ITPaBOBUX ifedax. Aae IIi izmel He 3HHUIIMAM B3a€MHO OfHA OOHY, i
CBOro 4dacy OyAO MOCATHYTO MHOPIBHSHO CTEPIIHOIO KOMIIpoMicy, SKHH HabyB
AlTepaTypHe BTiAeHHS B eTiofax Aokka «IIpo ypamy.

Y dpaniysiB igeiHuit 3micT ocBideHux Aromeit y XVIII cToaiTti BH3Ha4YaBCs
He TIABKH IIPUPOAHO HAYKOBUMH BIIKPUTTAMH i HATYP(PIiA0COPCHEKUMU CHCTe-
Mmamu. HaBnaku, 3Ha4Ha YyacTHHA BCi€l CYKyIIHOCTI ineH, 1110 maHyBasa y CBino-
MocCTi (ppaHITy3iB IIFOTO CTOAITTS IPOCBITH, 6€3yMOBHO, OyAa 3armo3udeHa 3 «/1y-
Xy 3aKOHiB» MoHTecK’e Ta «CycniabHoOro norosopy» Pycco. Lle 6yau cyTo mpaBoBi
imei; HaBiTh ied CyCIIiABHOT'O AOTOBOPY, AKy B cepenuHi XIX cToaiTTa Hempa-
BUABHO BUTAYMAa4YHAH y COILIIOAOTIYHOMY PO3YMiHHI BU3HA4YE€HHS T'€HE3UCY CY-
criapHOI opranizariii, 6yaa IepeBaskHO NHPaBOBOIO iE€I0, III0 BCTAHOBAIOBAAA
HaWBHUIIy HOPMY [IASI PETYAIOBAHHS CyCIIABHHUX BiTHOCHH.

Y HiMEIbKOMY AyXOBHOMY PO3BUTKY IIPaBOBIi ifei Bifgirpasu He MEHIIY POAb.
Tyt Ha KiHes XVIII cTOAITTS yTBOpHAACH y3Ke MillHa OaraToBikoBa Tpaaullis 3a-
BagKU AabTy3ito, [Iydbennopdy, Tomaszito i Xp. Boabsdy. Haperri, y nepenkoH-
CTUTYLIMHY eIoxy, sika Oyaa pasoM 3 THUM i €IIOXO0I0 HaibiABIIOrO PO3KBITY
HiMeIbKOI AyXOBHOI KYABTYPH, IIPaBO BXKe BHU3HABAAOCS HEBIiI'€MHOIO CKAaJO-
BOIO 1€l KyAbTYpH. 3ragaeMo xo4da 0, 1110 TPHU IPEeACTABHUKHN HiMEIlbKOI KAACHY-
Hoi pirocodii — Kanur, Pixre i ['ereab npuaianam il 3HaYHE MicCIle ¥ CBOIX CHCTe-
Max ¢iaocodii mpana. Y cucrewmi 'ereasa diaocodia npasa mocigasa abCcoAIOTHO
BUHSITKOBE CTAHOBHUIIE, i TOMY BiH IIOCIIIIINB BUKAACTHU ii Bigpasy Kk micag Ao-
riku abo oHTOAOTII, Tomi gk disocodisa icTopii, disocodis mMucreuTBa i HaBITH
disocodpiaa peairii Tak i 3aAHUIIHANCT HUM HEHAIIMCAHUMU i OyAW BHAAHI TiABKH
micag #ioro cMepTi 3a 3anmcaMu Horo cayxadiB. diaocodiro mpaBa KyABTHBYBaAH
¥ iHmIi HiMenbKi pinocopu — epbapt, Kpayse, ®pu3 ta inmi. Y mepiriii moao-
BuHi XIX croaitTtda «®irocodisa nmpaBa» Oyaa, 6€3yMOBHO, HAMOIABII IOITYATPHOIO
disocodcrkoio KHUroI0 B HiMewunHi. Aae KpiM IIBOTO B3Ke V APYTrOMY AeCSTHPid-
4i TOTO 3K CTOAITTS BHHHKAA BifloMa CyllepedKa Mix aBoMma lopucramu — Tibo i
CaBinpi — «[Ipo IIOKAMK HAIIIOTO Yacy [0 3aKOHOAABCTBA Ta IIPABO3HABCTBa».
CyTo 1opuauyHa cyrepedka Masa rANO0Ke KyAbTypHE 3HaUeHHS; BOHA 3aIliKaBH-
Aa Bce OCBideHe cycmiabcTBO HiMmewwwHM i cripusiaa iHTEHCHUBHINIOMY HIpoOy-
JPKEHHIO MOoro IIpaBOCBiloMOCTi. SIKIIO 118 cyllepedka o3HaMeHyBaAa ITiIAKOBU-
TUH 3aHeNan ifel IPHUPOMIHOTO IIpaBa, TO BOAHOYAC BOHA CIIPHSAA TOPKECTBY
HOBOI IIIKOAU IIpaBa — icTopu4HOi. I3 11iel mKoan BUHIIAA TaKa 4yoBa KHUTA,
49K «3BHU4YaifHe ntpaBo» [lyxTH. 3 Helo TiCHO OB ’d3aHUH PO3BUTOK HOBOI IOPHU Y-
HOI IITKOAW TepMaHICTiB, fKi PO3pOOASAM i BiCTOIOBAAM HIMEIIbKi iHCTHUTYTH
IIpaBa Ha IPOTHUBArY PUMCBKOMY IIpaBy. OQHUH 3 IIOCAIIOBHUKIB Ili€l mkoau, Be-
3eAep, y CBOiM uynoBii KHu31 «HapoagHe npaBo i IpaBo IOPUCTIB» BiATIHUB 3Ha-
YeHHs HapOAHOI MPaBOCBiAOMOCTI IIle OiabIlle, HixK 11e 3pobuB IlyxTa y cBoEMY
«3BUYaWHOMY ITpaBi».

Higoro aHasoriyHoro 3 po3BHUTKY HaIIloi iHTeAireHINi He MOXKHa HaBeCTH. Y
Hac IIPH BCiX yHiBEpCHUTETAaX CTBOPEHO IOPUANYHI (DaKyAbTETH; AESKi 3 HUX iCHY-
IOTH GIABIII SIK CTO POKIB; € y HaC i HmiBAeCATKa IOPUANYHUX HABYAABHUX 3aKAa-
OiB. Yce 11e cCTaHOBUTH Ha BCIO Pociro 6AH3BKO ITiBTOpacTa I0pUANYHUX Kadenp.
Aae XOmeH 3 INPEACTAaBHHUKIB IIMX Kadenp He AaB He TiAbKH KHUTH, a ¥ HaBiTh
IIPaBOBOTO €TIONY, KU MaB OU ITUPOKE CyCITiAbHE 3HAYEeHHS i BIAMHYB Ha IIpa-
BOCBIIOMICTB iHTeAireHIlii. ¥ Hamlifl 1opuaudHil aiTepaTypi He MOXKHa BKa3aTH
HaBiTh KOAHOI cTaTeHKH, gKa 0 BUCyHyAa BIIepIIe Xo4a 0 Taky, IO CyTi, HETAH-
00Ky, aase Bce-TakKU IIPABUABHY i 00#l0BYy IpaBoBY izero, gk lepinriBcrka «Bo-
poteba 3a mpaBo». Hi Yudepin, Hi CoAOBH OB He CTBOPHUAH YOTOCH 3HAYHOTO y ra-
Ay3i mpaBoBuX ime#t. Ta # Te moOpe, IO BOHU OaAsW, BUSBHAOCH Maiixke 0e3-
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HAITHUM: X BIIAMB Ha HaIly iHTEAIreHITiI0 OyB Mi3epHUM; MEHII 3a BCE 3HAUIIIAN
y Hei BiATyK caMme ix npaBoBi igei. OcTaHHIM YacoM y Hac BHCYHYTO iielo Bigpo-
[KEeHHS IIPUPOAHOrO IpaBa Ta ifer iHTyiTUBHOTO IIpaBa. [0BOpUTH HpPOo 3Ha-
YeHHS IX JAS HAIIOro CyCITiABHOTO PO3BUTKY ITOKU NepemadacHo. OnHaK Hilllo 10-
Ci He gae migcTaB IIPUITYCTUTH, 110 BOHU MaTUMYTh IIINPOKE CYCIliAbHE 3Ha4YeH-
Ha. HacnpaBgai, ne y nux imei#t Toil 30BHINIHIH BUTAGAL, Ta IIeBHA POpPMyAd, dKi
3BHYAMHO HAIAIOTH iIeIM €AaCTUYHOCTI i JOIIOMAararoTh iX HoInupeHHIo? e Ta
KHUTa, gKa Oyaa 6 3maTHa 30yauTH Oe3IlocepeiHbO IIUMH iesIMH IIPaBOCBiIO0-
MiCTh HaIoi iHTeaireHItii? e Har «/lyx 3akoHiB», Hanl «CycCIiAbHUN HOTOBip»?

Hawm MoXKyTb ckaszaTu, III0 pocilicbKuil Hapod HAATO IIi3HO BCTYIIUB HAa icTo-
PUYHHUH IIASX, III0 HAM He Tpeba caMocTifiHo BHUPOOAATH izmei cBobomu i mmpaB
0cobH, MPaBOBOTO MOPAAKY, KOHCTUTYILIHHOI AepzKaBH, 1110 BCi i iael ;aBHO BH-
CAOBAEHO, PO3BHHYTO B J€TaAfIX, BTIACHO, i TOMy HaM 3aAHIIA€THCS TIABKH iX 3a-
rmo3uvyBaTu. Ko 6 11e 6yAo HaBITH Tak, TO i ToAl MU NOBUHHI 6yau 6 Bce-Taku
TIEPEXRUTH i iel; HeOCTAaTHRO IX 3a1103u4dyBaTu, Tpeba, 11100 y TeBHUI MOMEHT
JKUTTH BOHU IIIAKOM OXOIIAIOBaAHM Bac, KO0 O cTaporo He Oyaa caMma 1o cobi Ta
4M {HIIIa ifmes, BOHA DAL TOTO, XTO IepeXHUBa€ ii BIepille, 3aBXIU HOBA; BOHA
3iHiCHIOE TBOPYY pobOTYy B HOr0 CBiJOMOCTi, aCHUMIiAIOIOYHCH i BTIAIOIOYHCH B iH-
1i #ioro eAeMeHTH; BoHA 30yIKy€e HOro BOAIO 0 aKTUBHOCTI, [0 Aii; TUM YacoM
IIPaBOCBIOMICTE POCIHCBHKOI iHTeAIreHITiT HiIKOAN He Oyaa OXOIIA€HA I[IAKOM ifesi-
MU IIpaB 0COOU i IpaBOBOi Aep3KaBHU, i BOHU He IMEPEXKUTI CIIOBHA HAIIIOIO iHTe-
AiTeHIli€r0. AAe I1e i 3a CBO€IO CyTTIO He Tak. Hemae onqHUX i TUX caMUuX ifgel cBo-
6omu ocobu, IPaBOBOrO AaAy, KOHCTUTYIIHHOI Aep:KaBH, OJHAKOBUX IAd BCiX
HapoiB i yaciB, SK HeMae Karitaaizmy abo iHIII01 rocrioapchbKoi YU CyCIiAbHOI
oprasisariii, ofHaKoBOI B ycCix AepxkaBax. Yci IpaBoBi ifei y cBiioMoCTi KOKHOTO
OKpPEMOro Hapody HabyBalOTh CBOEPIAHOTO 3a0apBAEHHS i CBOTO OCOOHCTOTO
BiATIHKY.

[TpuTynaeHicTh IPaBOCBIAOMOCTI POCIACHKOI iHTeAireHIIii i BiACyTHICTE iHTE-
pecy 10 IPaBOBHUX iIeH € pe3yAbTaTOM 3aCcTapiaoro 3aa — BiICYTHOCTI Oy Ab-IKO-
T'0 IIPaBOBOTO MIOPAAKY B ITIOBCIKIECHHOMY X KHUTTi pPocifickKoro Hapomy. 3 IpHBO-
ny usoro 'eplieH I1e Ha MOYATKY IT'ITAECATHX POKiB MHHYAOI'O CTOPIUYs IIHCAaB:
«aIpaBoBa He0bi3HAHICTB, 1110 CIIOKOHBIKY TsXKira HaJ HAPOIOM, OyAa [AS HBOTO
CBOEPiAHOIO IMIKOAOI0. KpHuuyIlia HeclipaBeIAUBICTb OHi€l IOAOBHHHU HOTO 3aKO-
HiB HaBuMAa HOro HEHABUIITH ¥ APYTY; BiH HigkopgaeTbcsa iM, 9K cuai. [ToBHa
HEPIBHICTb II€pes CyIOoM IyOraa B HbOMY OyAb-sIKy IIOBary A0 3aKOHHOCTi. Po-
cigHMH, X049 OM g9KUM YHH BiH MaB, 00X0AUTE a00 MOPYIIY€E 3aKOH CKpPi3b, 1€ I1e
MOKHAa 3pO0OUTH O0e3KapHO; TaK CaMO YMHHUTD ypam». [larodu Taky 6e3padicHy xa-
PakTepUCTUKY Hallili npaBoBif HeopraHizoBaHOCTi, cam [eplieH, ogHAaK, SK
CITPaB3KHIHM poCiHChKUM iHTeAIreHT nogac: «Lle BasKKo i CYMHO HUHI, aAe JAd Maii-
OyTHBOTO Ile — BeAnde3Ha nepeBara. OCKIABKH Iie IToKasye, 1o B Pocii mo3any
BUAUMOI fepKaBU He CTOITh ii imeaa, mepxkaBa HeBHAUMA, arlopeo3 iCHYIOYOTO
CTaHy pedei.

Otxke, 'eplieH IIpuIlyckae, 110 B IIbOMY HOKOPIHHOMY HENOAIKY POCIHCBKOTO
CYCIHIABHOTI'O JKHUTTS MICTHUTBCS IIEBHA IepeBara. JyMKa 1151 HaAeKUTh He 0COOHC-
TO HOMY, & BChOMY KOAY AIOI€Hl COPOKOBHUX POKiB i, TOAOBHUM YHHOM, IX CAOB’S-
HOQIABCBKIH TpyIIi.

¥ caabkrocTi 30BHIIIHIX ITpaBOBHUX (POPM i HABITH y MOBHI#M BiCYTHOCTI 30B-
HIIITHBOTO ITPABOIIOPSAKY B POCIHCHKOMY CyCITIABHOMY >KUTTi BOHH BOadaAu I1o-
3UTUBHUH, a He HeraTuBHUH OiK. Tak, K. AKCakoB TBepAUB, 1110 B TOHU Yac, KOAU
«3axifiHe AIOJCTBO» PYIIHAO IIASXOM 30BHIIIHBOI IpaBAH, HIAGXOM AEPKaBH»,
POCIHCEKHUH HapO IIIIOB IIATIXOM «BHYTPIIHBEOI IpaBan». ToMy BIIHOCHHU MixK
HapozoM i [lepkaBoro B Pocii, ocobauBo no-IleTpoBChKill, IPyHTYBaAUCS Ha B3a-
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€MHIH [0Bipi i Ha B3aEMHOMY IUpoMy OazxkaHHi KopucTi. «OqHaK, — IIPUITYCKaB
BiH, — HaM CKaXXyTb: abo Hapomd, ab0 BAaga MOXKYTH 3pafuTH OAUH onHoro. [a-
pauTig norpioual I Ha 1e BiH BignosimaB: «FapanTia He HoTpibHa! 'apauTid €
3p0. [le moTpibHa BOHA, TaM HeMae nobpa; Hexaill Kpallle pyHHYeTbCI XKUTTS, B
AIKOMY HeMae nobpa, HiXK CTOSITH 32 JIOTIOMOTH 3Aa». Lle 3amepedeHHss HeOOXiTHO-
CTi IpaBOBUX rapaHTiyl i HABITH BU3HAHHS X 3A0M CIIOHYKAaAO II0€Ta-TyMOPUCTa
B. AamazoBa BkaacTHu B ycra K. AKcakoBa Bipll, SKHH IIOYHMHAETHCS TaK:

Ilo npununam opearuneckum

Mol cobcem 1e cnabierst
30pabuim cmblcaoM 1OpUOUUECKUM,
Cum ucuadvem camanol.

Hlupoxu namypet pycckue,
Hawen npabov udean

He 6.e3aiom 6 gpopmut y3xue
Opuouueckux nauas u m. 0.

¥ uroMy Bipii y gerrno nepebiabiiieHi popMmi, ase IpaBHABHIN 3a CBOEIO CyT-
TIO, BUKAameHo nmoragaau K. AkcakoBa i cAoB’stHOMiAIB.

Byao 6 mOMHAKOBO AyMaTH, 110 irHOPYBaHHS 3HAYEHHS IIPABOBUX IIPHUHITUIIIB
[ASI CyCIIIABHOTO XKHUTTS 6yAO 0COOAUBICTIO CAOB’THO(DIAIB. ¥ cAOB’dHO(DIAIB BOHO
[icTaBaso BUSB TIABKH y OiabIN pi3ki# ¢dopMmi Ta iX emiroHaMu JOBOIHAOCH [0
KpaiHoIiB; Hanpukaan, K. AeOHTBEEB MaAo He IIPOCAABASIB POCIHCBHKY AIOIUHY
3a Te, 10 Yy3KOIo i#i € «BeKCeAbHA YeCHICTh» 3aXiJHOEBPOIEHCLKOTO Oypikya. Aae
MU 3HaeMo, 1110 i I'eprien 6aymuB fneski Hamli mepeBaru B TOMY, III0 ¥ HAC HEMae
MIITHOTO ITpaBoIopaaKy. I Tpeba BU3HATH CIIIABHOIO BAACTUBICTIO BCiel Hamoi iH-
TeAireHITii Hepo3yMiHHA 3HAYEeHHS ITPaBOBUX HOPM JAG CYCITIABHOTO KHTTA...

OCHOBY MIITHOTO IPaBOIOPAOKY CTAHOBAATH CBoOoma ocobu Ta ii HemoTop-
KaHHICTh. 3gaBaasocd 0, y pPOCIHCBKOI iHTeAireHIlil 6yA0 MOCTATHHEO MOTHBIB BHU-
ABASITH iHTEepec caMme 10 ocobuctux npas. CIIOKOHBIKY y Hac 6yA0 BU3HAHO, III0
BECh CYCIIABHUH PO3BUTOK 3aA€KHUTH BiJl TOTO, SIKE CTAHOBHIIE IIOCiHae ocoba.
Tomy HaBiTBH 3MiHa CyCHIABHHUX HAIIPSIMIiB Y HAaC XapaKTepU3yeTbCS 3aMiHOIO Of-
Hiel POpPMyAH, III0 CTOCYETHCS 0COOH, iHIIIO0. OMHA 38 OMHOIO ¥ HAC BUCYBAAUCS
POPMyAU: KPUTHIHO MUCALIIOI, CBiIOMOI, BCe6iYHO PO3ZBUHYTOI, CAMOBIOCKOHA-
A€HOI, eTUYHOI, PeAiriiHol Ta peBOAIOLI#iHOI 0ocobu. ByAu ¥ mpoTHAeKHi Tedii, aKi
HaMaraAucs BTOIUTH 0co0y B CYCHIABHUX iHTepecax, IIPOTOAOIIYIOYU OCO0y
guantite negligeable Ta BigcToO4YM cobopHY ocoly. Haperrti, ocranHiM yacom
HIIIIIeaHCTBO, IITUPHEPIaHCTBO Ta aHAPXi3M BHCYHYAH HOBi AO3YHTH CaMOO-
CTaTHBOI 0CcO0H, eroicTUYHOI Ta HamoCcoOU. BaskKo 3HAWTHU OIiABII MOINIHPEHY
baraTy po3pobKy imeasy ocobu, i MoxkHa Oyao 60 BBaxKaTH, 1110, B KpaliHbOMY pa-
3i, BOHA € BHYEPIIHOI. AAe caMe TYyT MM KOHCTATyEMO BEAHYE3HY ITPOTAAUHY,
OCKIABKHY Hallla CYyCITiAbHA CBiZJOMICTh HIKOAM He BHCyBaAa ieasy IpaBoBoi oco-
6u. OOUaBi CTOPOHU IIHOTO iAeary — ocoba, AUCIIUIIAIHOBaHA IIPaBOM Ta CTili-
KUM IIPaBOIIOPSAIKOM, Ta ocoba, SKa HaliAeHa BCiMa mpaBaMH i BiABHO KOpPHC-
TYETbCHA HUMH, 4y2Ki CBiZJOMOCTi Ta HaIlill iHTeAIreHIii.

Huska ¢akTiB He 3aAHIIIa€ MIOA0 IIHOTO XKOAHUX CyMHIBIiB. [[yX0BHi BOXKIi po-
citicbkoi iHTeaireHIlil He pa3 abo abCOAIOTHO irHOPYBaAU IPABOBI iHTEpPeCH 0Co-
6u, abo BUABASIIAM [0 HUX HABITh HPAMY BOPOXKicTh. Tak, omuH 3 HaliBUOAT-
HIITUX HaIUX OpPUCTiB-MucAauTeAiB K. KaBeaiH mpuaiAuB ayske G6araTo yBaru
IIUTAHHIO IIPO 0co0y B3araai: y cBoiii crarTi «[Torasgn Ha IopuanYHUE N0OyT cTa-
pomaBHBOI Pyci», 1110 3’aBusack y «CoBpeMeHHUKe» 1ie ¥ 1847 polli, BiH nepiiuit
3a3Ha4YuB, IO B icTOpil POCiICBKUX HpaBOBUX IHCTHTYTIB ocoba 3aTyAadgracd

7
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cimM’ero, rpoMaIoro, AePKaBoIo i He Habyaa CBOTO IIPABOBOTO BU3HAYEHHS; IIOTIM,
3 KiHIId HIICTAECATHX POKiB, BiH 3afiHABCS MUTAHHSIMHU IICUXOAOTI] Ta €TUKH ca-
Me TOMY, III0 CIIOAiBaBCS 3HAWUTU y TEOPETUYHOMY 3’ICyBaHHIi CIIiBBiJHOIIEHHS
MiK c000I0 i cycriaABCTBOM 3acib HAsl IPaBUABHOTO BHPIIIEHHS Y HAC CYCIIABHUX
IIUTaHb. AAe 1le 3aBaHA0 HOMY V¥ BU3HAYaABHUH MOMEHT Ha I104YaTKYy IIiCTaecs-
THUX POKiB, KOAM BIIepIIe OyAO IMOPYIIEHO IIUTAHHS IIPO 3aBepIIeHHS pedopM
Onekcannapa I, BugBuTH HebadeHy 6afiAy>KiCcTh 10 TapaHTi#i ocOOHCTHUX ITpaB. Y
1862 pori y cBoi#i 6porrypi, BunaHili aHoHiMHO y BepaiHi, i 0co6AMBO B AHCTY-
BaHHi, gKe BiH BiB ToAi 3 ['epiieHoM, BiH HellaAHO KPUTHUKYBaB KOHCTUTYIIHHI
IIPOEKTH, 1110 BUCYBAaAUCH Ha TOU Yac ABOPSIHCHKUMU 300paMy; BiH BBaXKasB, II10
HapoaHe IPEeACTaBHUIITBO CKAQJATUMEThCA Y Hac i3 ABOPLH i, OTXKe, IpU3Bee
[0 TIaHyBaHHS OBOPSHCTBA. BigKupgarodu B iM’d CBOIX HEMOKPATHYHHUX MIpar-
HeHb KOHCTUTYLIHHY aepKaBy, BiH irHopyBaB, OofHAaK, ii IpaBoBe 3HAYEHHS.
[asa K. KaBeaina, HaCKiAbKY BiH BUCAOBHUBCS B ITbOMY AUCTYBaHHI, HiOH He icHye
He3allepevHoi 3 HAIlIol TOYKHU 30PY iCTHHH, 1110 cBo60Aa i HEAOTOPKAHHICTE 0COOH
MOXKYTb 3AiMCHUTHUCH TIABKH y KOHCTUTYIIIHHIN nepkaBi, OCKIABKU B3araai imesa
60poTHOM 3a IIpaBa 0cobu Oyaa HOMY TOi aOCOAIOTHO YY3KOIO.

¥ cimpecsari pokwu 11a 6aiayzKicTh 0 IpaB 0cobH, 1110 IIepeXoarAa iHoai y BOpo-
XKiCTb, HE TIABKH ITIOCHAHAACH, & ¥ HaOyAa IIEBHOTO TEOPETHIHOTO BUIIPABIAHHS.
KparimM Bupa3HUKOM Iii€l eroxu 6yB, 6e3rnepeuno, M. MuxafiAOBCBKUH, SKUH 3a
cebe i 3a CBOE TIOKOAIHHS 1aB KAQCHUYHY 34 CBOEI0 BU3HAYEHICTIO i TOYHICTIO Bif-
IIOBiAb HA ITUTAHHS, 1110 HAC I[IKABUTL. BiH IIPsIMO 3asBAsI€E, 110 «CBOOOIA — BEAU-
Ka i mpuBabauBa pid, ase MU He X04eMO CBOOOIH, SIKIII0 BOHA, K OyAa0 B €BporIi,
TIABKH 30IABIIIHTE HAIII OABIYHUI OOpPr HAPOLY», i Momae: «I TBEpIO 3HATO, IO BHU-
CAOBUB OIHY 3 HaHiHTUMHININUX i 3aayIlIeBHUX ifiefl HAIIoro yacy; came Ty, 1110 Ha-
[a€ CiMIeCATHM poKaM OpPHUTiHaAbHY (Pi3ioHOMIIO i 3apaau SKoi BOHU, 11i ciMaecs-
Ti POKH, 3a3HAAW CTPAIIHUX, YNCACHHUX KePTB»!. ¥ IIUX cAOBax 3alepedeHHs
IIPaBOBOTO A3y 6yAO 3BeIE€HO 10 CUCTEMH, Y IIEBHUH CIIoCib IiAKoM 06T pyHTOBA-
Hoi i po3BuHeHOi. OT 9K BUIIpaBAoByBaB MuxarAoBCBKHUH 1110 cucTeMy: «CKeIl-
TUYHO HaAAQIIITOBAHI IO BiMHOIIIEHHIO M0 MNPHUHIIHILy CBOOOAM, MU TOTOBi Oyamn
He JOMaraTHCs KOIHUX IIpaB Iad cebe; He IIPUBiAeiB TIABKH, PO Iie ¥ TOBOPUTH
HIiYOTO, a caMUX HaBIiTh eAeMEHTapHUX HaparpadiB TOro, III0 B CTAPOBUHY HA3H-
BaAOCS IIPUPOAHUM IIpaBoM. MU GyAU ITIAKOM 3TO/IHi 38/ T0BOABHUTHCS B IOPUIHY-
HOMY PO3yMiHHI aKpHUJaMHU Ta AUKHUM MEJIOM i 0COOHCTO 3a3HABATH BCIAIKUX He-
3roz. 3BHYAMHO, IIe 3peUeHHd 0yA0, TaK OM MOBUTH, IIAQTOHIYHHUM, TOMY IO HaM,
KpiM aKpHUAIB Ta AUKOTO Mey, HiXTO HIiYOro i He IIPOIIOHYyBaB, ase KaxKy IIpo Ha-
CTpiii, BiH caMme Takui i OyB i OXOAUB M0 MeXK, HABITH Maro HMOBIPHHX, IIPO III0
CBOIO 4Yacy ckKake icropisa. «Hexall mimararmTh, My>KUKa XK IIMaramTb», — OT fK,
IpUOAU3HO, MOXKHA BUCAOBUTH 1Ie¥ HACTPiil y #0ro rpaHUYHOMY IIPOsBi. I Bee «11e
3apaayu oaHiel MOKAMBOCTI, B IKy MU BCIO OYIITy BKAAQAH; caMe MOXKAMBOCTI i 0e3-
IIOCEPEeIHBOI0 IIEPEXOAY OO0 Kpallloro, BHIIOTO IOPSAAKY, OOXOASYH CEpPEIHIO
CTailo €BPOIIEHCHKOT0 PO3BUTKY, CTadilo OypKyasHoi gep:kaBu. Mu BipuaH, I1o
Pocig mozke mmpokaacTH cobi HOBHH iCTOPUYHHUN IIIAGX, OCOOAMBHH Bin eBporeii-
CBKOTO, IIPUYOMY 3HOBY 3K TaKH AT HAC BaXKAHUBO He Te O0yAo, 100 11e OyB SKUHCH
HaIliOHAABHHUH IIAGX, a 100 BiH OyB IIASX XOPOIINH, a XOPOIINM MH BH3HABAaAH
IIIASIX CBiIOMOI, ITPaKTUYHOI IPUTOHKHU HallioHaAbHOI (hizioHOMIi 10 iHTEepeciB Ha-
pony”.

TyT BHCAOBAEHO OCHOBHI ITOAOXKEHHSI HAPOAHUIIBKOI'O CBITOTASIY, OCKiABKH
BOHU CTOCYBaAMCS IIPaBOBUX ITUTaHb. MuxaiAOBCHKUU Ta MOro IIOKOAIHHS Bifl-
MOBASIAUCSI BiJl IIOAITHYHOI CBOOOAM i KOHCTUTYIIHHOI fepKaBU Yepe3 MOXKAH-
BicTh 6e3rnocepeHbOr0 ITepexony Pocii mo coriasicTuyHOro Aamy. Ase Bes 11 Co-
mioaoriyHa mo0yoBa I'PyHTYBaAacsd Ha IIOBHOMY HEPO3yMiHHI HPUPOAN KOHCTH-

1 Mus.: TBopu M.K. MuxaiiaoBcekoro. T. IV. — C. 949.
2 Aus.: TBopu M.K. MuxaiiaoBcekoro. T. IV. — C. 952.
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TYLiHHOI nepxkaBu. K KaBeaiH 3anepedyBaB KOHCTUTYIIHHI IPOEKTH TOMY, 1110
B MO0 Yac HapoIHe IIPeaCTaBHUIITBO B Pocii cTaso 6 ABOPSIHCBKHM, TaK Muxaii-
AOBCBKHH 3allepedyBaB KOHCTHUTYILHHY OepzKaBy SK OypikyasHy. Bracaimok
BAQCTUBIM Hami#i iHTeaireHIl caabkocti mpaBoBoi cBimomocTi To# 1 mpyru#
3BEPTAAM yBary TiAbKH Ha COILliaAbHY IIPUPOAY KOHCTUTYIIIMHOI epKaBH i He I10-
Midaau ii mIpaBOBOIO XapaKTepy, Xo4da CyTHICTh ii came B ToMy, I1I0 BOHA HacaMm-
Iepen IpaBoBa AepxkaBa. A IpaBoBUH XapaKTep KOHCTUTYLIINHOI fepKaBU 3Ha-
XOOUTH HAMOIABIII SICKPaBO CBiif IIPOSIB Y 3aXHCTi 0cobH, ii HeZOTOPKAHHOCTI Ta
cBOOOi.

v

I3 TprOX TOAOBHUX BHU3HA4YEHb IIpaBa 3a 3MICTOM IIPaBOBUX HOPM K HODM,
III0 BCTAHOBAIOIOTH i 0OMEZKYIOTh CBOOOY (ILIIKOAA IIPHPOIHOTO ITpaBa i HiMeIbKi
dinococu-ineaaicTi), — HOPM, 9Ki PO3MEKOBYIOTH iHTepecHu (IlepiHr), i 3pemI-
TOI0, — HOPM, III0 CTBOPIOIOTH KOMIIPOMIC MiXK pi3HMMH BUMoraMu (A. Mepkea),
OCTaHHE BH3HAYEHHS 3aCAYTOBYE Ha OCOOAWBY yBary i3 CcOIioAOTiYHOI TOYKH 30-
py. Bynb-akuil BasKAUBUN HOBUH 3aKOH y CydacHIiM KOHCTUTYLIMHIN nepKaBi €
KOMITPOMiCOM, BHUPOOAEHHM Pi3HHUMH ITapTisMH, L0 BHpPaka€ BUMOTH THX CO-
LiaABHUX IPyH abo KaaciB, IpeAcTaBHUKaMU IKUX BOHHU €. HaticydacHima nep-
JKaBa I'PYHTYEThCS Ha KOMIIPOMICI, i KOHCTUTYIlig KOXKHOI OKpeMoi mepKaBU €
KOMIIPOMiCOM, IKUY IPUMHUPIOE Pi3Hi mparHeHHs HAaHfbIABIII BIAMBOBHUX COIliaAb-
HUX TPyl y AaHil gepzkasi. Tomy cydacHa aepzkaBa i3 COIiaAbHO-€KOHOMIYHOL
TOYKH 30py HaidacTimle OyBae ImepeBazkKHO OypzKyas3HOIO, ase BOHA MOXKe OyTH
IIepeBazKHO i ABOPIHCHKOIO; TaK, AHTAis 1o Bubopuoi pechopmu 1832 poky Oyaa
KOHCTHUTYILINHOIO AepKaBolo, B AKiH IMaHyBaAo ABOPAHCTBO, a [Ipyccia, He3Ba-
JKAIOYN Ha IrictaecaTupidHe icHyBanHa KoHcTuTyliii, moci € Giabllle ABOPSIH-
CBKOIO, HiK OyprKya3HOI0, IepKaBoi0. AAe KOHCTUTYIIIHHA AepzKaBa MoxKe OyTH i
IIepeBazkHO POOITHUYOIO, i CEATHCHKOIO — II€ MOXKHAa 6a4uTH Ha npuksanax Ho-
Boi 3eaanzii i Hopserii. Hapernti, BoHa Mozke OyTH 1mo30aBAeHA IEBHOTO KAACO-
BOTO 3a0apBA€HHS y THX BHIIQAKAX, KOAH MiXK KAacaMU BCTAHOBAIOETECS PiBHO-
Bara i JXOJIeH 3 iCHYIOYHX KAacCiB He omepikye 6e3yMOBHOI mmepeBaru. Aae SKIIO
Cy4JacHa KOHCTHUTYIifHa aepskaBa 3aCHOBaHa Ha KOMITPOMICi HaBiTh 3a CBOEIO
COIIiaABHOIO OPraHi3alli€io, To TUM OiAbIlle BOHA € TAKOIO 34 CBOEI ITOAITUYHOIO i
IpaBOBOIO opraHisalliero. Lle i mae 3mory coiliaaicraMm, He3BaXKa4Yu Ha IPUHITH-
II0BE 3allepedYeHHs KOHCTUTYLIHHOI fepKaBH SIK Oyp3Kya3HOi, ITIOPIBHAHO AETKO 3
HeIo Y?KUBaTHCH i, Oepydn y4acTh y HapAaMeHTChKIN AiIABHOCTi, KOPHUCTyBaTH-
cq Hero 9K 3acobom. Tomy i KaBeain, i MuxafinoBcbKHUY OyAM IIpaBi, KOAH IIepei-
Oauyaam, 1110 KOHCTUTYLIHHA nepxkaBa B Pocii 6yne abo ABOPSIHCHKOIO, abo Oyp-
JKya3HOIO; are BOHHU OyAH HeIIpaBi, KOAW BUBOIMAH 3BifICH HEOOXiMHICTH HEIIPH-
MHPEHHOI BOPOKOCTI M0 Hel i He mpuIycKaAu i HaBiTh 9K KOMIIPOMIC; Ha KOM-
IIPOMiC 3 KOHCTHUTYIIIHHOIO IepzKaBoIO iIyTh COIiaAiCTH BCHOTO CBiTY.

OpHak HaWBasKAMBIIINM € Te, 10, SK 3a3Hadaasocd Bulle, KaBeain, Muxaii-
AOBCBKUH 1 Bcd pocificbKa iHTeaireHItisa, o Hinaa 3a HUMH, aOCOAIOTHO He Opaau
J10 yBaru IIpaBoBYy IIPUPOAY KOHCTUTYIIIMHOI AepKaBH. JKIIO K MU 30CEPEIUMO
CBOIO yBary Ha IIpaBOBilf oprasisarlii KOHCTUTYIIHHOI Aep3KaBU, TO AAd 3’€ACYy-
BaHHS i IPUPOAN MU IIOBUHHI 3BEPHYTHCH [0 IIOHATTS IIpaBa B HOro YHUCTOMY
BUTASIi, TOOTO 3 HOT0 iICTUHHUM 3MiCTOM, HE 3aIll03UYEHUM 3 EKOHOMIYHHUX 1 CO-
iaAbHUX BinmHOcHH. Toai HemocTaTHRO BKa3dyBaTU Ha Te, IO [IPaBO PO3MEKOBYE
iHTepecH abo CTBOPIOE KOMIIPOMIC MizK HUMH, a Tpeba IPpsIMOo HAIlOAITaTH Ha TO-
My, III0 IIPaBO TiABKHU TaM, Ae € cBoboma ocobu. Y IIbOMYy PO3YMiHHI ITpaBOBHH
IIOPSAOK € CHUCTEMOIO BiTHOCHH, 3a SIKHMX yCi OCOOHM [aHOTO CYCIIiABCTBA BOAO-
[IIOTH HaMOIABIIIOI0 CBOOOOOIO MiIABHOCTI Ta CAMOBU3HAUYEHHI. AA€ B IILOMY PO-
3yMiHHI IpaBOBUH Aa/l He MOXKHA IIPOTUCTABASITHU COIliaaicTUYHOMY Aany. Has-
maky, 6iabln moranbaeHe po3yMiHHS 000X IPUBOAUTH [0 BHCHOBKY, III0 BOHH
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TICHO OJIWH 3 OJHUM IIOB’d3aHi i COIiaAiCTUYHUN Aa 3 OPUANYHOLI TOYKHU 30Dy €
TIABKM OIABII IIOCAIZJOBHO HIPOBEAEHHUM IIPABOBUM AaA0M. 3 iHIIOTO OOKy —
3AiCHEHHS COILIaAiCTUYHOTO Ay MOXKAUBE TIABKHU TOMi, KOAU BCi HOT0 ycTaHo-
BH OZIEP3KAaTh I[IAKOM TOYHE IIPaBOBE (POPMYAIOBAHHSI.

[Ipu 3araapHi#i yoorocti mpaBoBOI CBiZIOMOCTI POCIHCHKOI iHTeaireHi i Taki
paskeHHs — MeplINN JAg CBOTO AeMOKPAaTH3MYy, a APYTHUH nag colliaaizMmy. BoHu
BiIMOBASIAMCH HaBITh BiZICTOIOBATH X04a 6 MiHIMyM IIpaBOBOI0 OPAAKY, i KaBe-
AIH BUCAOBAIOBaBCH IIPOTH KOHCTUTYLIT, a MUXafAOBCEKUH CKENITUYHO CTaBUB-
cd o0 ToAiTHYHOI cBoboau. [IpaBaa, HATTPUKIHIN CIMAECATHUX POKIB MOl 3MyCH-
AU TIEPEIOBUX HAPOMHUKIB i caMoro MuxaiAOBCHKOTO PO3IIOoYaTH 00poThOy 3a
HOAITHYHY cBOOOIy. AAe 111 60poTHOA, 10 IKOI HAPOAHUKH IIPUUIIIAY HE IIIAIXOM
PO3BHTKY CBOIX izeli, a BHaCAIIOK 30BHIIIIHIX 0OCTaBHH Ta iCTOPUYHOI HEoOXis-
HOCTI, 3BHYalHO, HE MOraa 3akKiH4YuTHCH ycrnixoMm. OcobucTuii repoi3M HaeHIB
naprii «HapomaHoi BoAi» He MiT' CIIOKyTYBaTU OCHOBHUH ineHHUN nedeKT He TiAb-
KH yChOTO HapOAHHUIILKOTO PYyXYy, a # yciel pociticekoi iHTeairenmii. Peakiiiq, 1o
HacTaaa y APYTiH IIOAOBHHI BiciMaecaTHX pokiB, Oyaa THM MpadHIIIO Ta 6e3-
IIPOCBITHOIO, II10 32 BiICYTHOCTI OyAb-IKHNX IIPABOBHUX OCHOB i rapaHTiii IasS HOP-
MaABHOTO CYCITIABHOTO JKUTTs Hallla iHTeAireHIlis He Oyaa HaBiTH CIIPOMOIXKHA
SICHO YCBiZIOMAIOBATH BCIO TAUOUHY 6e3I1paB’s pociticbkoro Hapoay. He 6yao Teo-
peTHYHUX (POPMYA, sIKi BU3HAYHAH O I1e Ge3npan’s.

TiABKM HOBa XBHAL «3aXiTHUIITBa», 1110 HAKOTHAACS Ha I0YaTKy AeB’STHOCTHX
POKiB pa3oM 3 MapKCH3MOM, ITo4asa IIOTPOXY IPOSICHIOBATH IIPaBOBY CBiIOMiCTh
pociiicekoi iHTeaireHii. ITocTyroBo pocifickKa iHTeAireHIlid rToyasa 3aCBOIOBATH
a30y4Hi OAS €BPOIIEHIIB iCTUHH, SIKi CBOTO Yacy iAW Ha HAIIly iHTeAITeHIiI0 9K
HambiabIIl onKpoBeHHs. Harra iHTeaireHIliss HapemTi 3po3ymisa, 1o Oyab-gka
coriaabHa 60poTEba € GOPOTHOOI0 MOAITUYHOIO, III0 ITOAITHYHA cBOOOIa € Heob-
Xi/THOIO II€PEYyMOBOIO COILiaAiCTUYHOIO Aay, 110 KOHCTUTYIIIMHA AepKaBa, He-
3BasKaIOYM Ha ITaHyBaHHS B Hifl OypzKyasii, Hamae pobiTHHYOMY Kaacy biablie
IPOCTOPY Aad OOpOTHOM 3a CBOi iHTepecH, L0 POoOITHUYUM Kaac moTpedye Ha-
caMIiepe HeJOTOPKAHHOCTI 0co0H i CBOGOaM CAOBA, CTpaMKiB, 360piB Ta CITIAOK,
1o 0opoThba 3a IOAITHYHY CBOOOAY € IEPIIHM i HaraAbHUM 3aBIaHHSM OyOb-
gKoi comiaaicTryHol mapTii, i T. A. i T. A. MoxkHa OyAo O49iKyBaTH, 110 HAIlIa iHTe-
AITeHITisI, HapelTi, BU3HAE i He3allepeyHy IiHHICTb 0co0U i BUMaraTtume 3mitic-
HeHHd ii mpaB i HeAOTOPKAHHOCTI. Aae AepeKTH MPAaBOCBIAOMOCTI HAIIOl iHTe-
AITEHII] He TaK AeTKO yCyHyTH. He3Bazkaiodyu Ha IIKOAY MapKCH3My, Ky BOHa
Ipoiiiaa, cTaBAeHHS ii 10 IIpaBa 3aAnNIINAOCA Ha cTapomy Micii. [Tpo 11e MmoxkHa
cynutu xo4da 0 3 izmeli, AKi MaHyBaAHM y HAIIliH ColliaA-IeMOKpATHYHIN nmapTii, 1o
gKOI IIe HEeIaBHO BXOAWAA OIiABIIICTEL Hamoi iHTeaireHIi. ¥ 1boMy BiZHOIIEHHI
0CODAMBHH iHTEpeC CTAHOBASTDH IIPOTOKOAH TaK 3BaHOTO [pyroro 4eproBoro 3713-
ny «PocilicbKoi comiaa-neMokpaTruaHoi pobodoi mapTii», gka 3acimasa B Bprocceai
y cepmHi 1903 poky i Bupobuaa mporpamy i craryrt naptii. Big nepmroro 3713my
miei maprii, mo npoxoguB y MiHcbKy B 1898 porii, He 306eperaocss IpoTOKOAIB;
MaHidecT, onyObAiKoBaHUH Bin Horo iMeHi, He 6yA0 BUpPOOAEHO i 3aTBEepIKEHO Ha
373ni, a ckaazeno I1.CtpyBe Ha mpoxaHHS omHOrO dyaeHa lleHTpasrHoro Kowmi-
TeTy. TakuM YHWHOM, «IIOBHHH TEKCT IIPOTOKOAIB [Ipyroro 4eproBoro 31i3ay
P.C.A.P.I1., Bunauuii y 2Keueni B 1903 potiii, ssBAsie cobO0 MIEPIIHI 3a YacoM i
TOMY OCOOAMBO UyIOBUM IaM’ATHUK MUCAEHHS 3 IIUTAHB IPABa i ITIOAITUKH I1€B-
HOI YaCTHHU POCIiHCBKOI iHTeaireHI1il, sKa ob’emHaracsa y collias-I1eMOKpPaTHYIHY
naptiro. o B HUX IPOTOKOAAX MU Ma€EMO CIIPaBYy 3 IHTEAIT€HTCBKHUMHU AYMKaMH,
a He 3 AyMKaMU YA€HIB «pobiTHUYOI mapTil» B TOYHOMY pO3yMiHHI CAOBa, 3aCBif-
YUB YYaCHUK 3134y i OAUH 3 JyXOBHUX BOXKIIB POCIHCHKOI COILliaA-IeMOKpaTHY-
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Hoi nmaptii Toro yacy II. CrapoBep (A. ITorpecoB) y cBoiit crarTi «IIpo ryprkoBui
MapKCH3M i PO iHTEAITEHTCBKY COIliaA-IeMOKpaTiton!.

Mu, 3BHyaiiHo, He MOXKEMO BiZI3HAYUTH TYT yCi BUIIAAKH, KOAU B XOIi AUCKY-
ci#t okpeMi y4acHHUKH 3’1311y BUSBUAHN Bpazkaiody BifICyTHICTb IPaBOBOTO BiAIyT-
T i IIOBHE HEPO3yMiHHS 3HAYEHHS IOPHUAWYHOI TpaBau. [JJocTaTHRO BKa3aTH Ha
Te, 1110 HaBiTh inefiHi BOXKAi Ta KEPIBHUKMU ITapTii 4acTo BiACTOIOBAaAHN IIOAOKEH-
Hs, III0 CyIlepedYrAN OCHOBHUM IIpHUHIIHUIIAM IIpaBa. Taxk, I'. [laexanoB, gkl Hai-
OIABIII AKTHBHO CIIPUSIB BUKPHUTTIO HAPOAHUIIBKUX i1AI03i# pocificbKoi iHTeAireH-
mii i 3a CBOIO ABAAIATHUITITUPIYHY PO3POOKY COILliaA-AeMOKPATHUIHUX TPUHIIH-
IIiB CIIPaBE€IANBO BU3HAEThCA HAaWBU3HAYHIIINM TEOPETHKOM IIapTii, BUCTYIIUB
Ha 371371 3 IPOIOBIAAI0 BiTHOCHOCTI BCiX AEeMOKPATHYHUX IIPHUHIIUIIIB, 9Ka M10-
PiBHIOE 3allepedeHHI0 TBEPAOro i CTiHKOro IpaBOBOTO IMOPAAKY i caMoi KOHCTH-
TYLiHHOI nep:kaBu. Ha Hioro AyMKy, «KOXKeH NaHUU AeMOKpPaTHUYHUN ITPUHIIUI
Mae OyTH PO3TAIHYTHH He caM II0 co0i y CBOi# BiJOKpPEMAEHOCTI, a B #0T0 BigHO-
IIEeHHi 0 TOTO HNPUHIIUITY, SKHUH MOKe OyTH Ha3BaHUNM OCHOBHUM IIPHUHITHIIOM
OeMOoKpaTii, came 40 IIPUHIIUILY, III0 IPOToAoIIye, 1110 salus populi suprema Lex.
Y nmepekaazi Ha MOBY PEBOAIOIIIOHEPA IIe O3HAYAE, 1110 YCIIiX PEBOAIOLT — I1e Ha-
BHUIIMI 3aKOH. | gKIIO 3apaau ycIixy peBoatollii Tpeba 6yao 6 THuMIacoBo obMe-
JKUTHU [if0 TOTO UM iHIIIOTO AEMOKPATHUYHOTO IIPUHIIUILY, TO IIEpel TaKUM oOMe-
JKEHHAM 3A0YHHHO OyAo 6 3ynmuHUTHCA. Byao 6 0COOHCTOI0 MOEI AYMKOIO, IO
B3araai Ha IPUHITUII 3aTaABHOI'0 BUOOPYOro IIpaBa Tpebda JUBUTUCE 3 TOYKH 30-
Py BKa3aHOTO MHOIO OCHOBHOT'O IPUHITUITY AeMoKpaTii. ['imoTeTnyHO BOaAsui BU-
110K, KOAH MH, COIiaA-IEMOKPATH, BUCAOBUAUCS 6 IPOTH 3araabHOro BHOOP-
4Joro npaBa. Bypkyaszis iTaaificbKux peciiybaik mo3baBuAa KOAUCH ITOAITHYHUX
IIpaB ocib, 1110 HareKaAu 10 ABOPSHCTBA. PeBoaoIiiHM# ITpoaeTapiaT Mir 6u 00-
MEXKHUTH ITOAITHYHI ITpaBa HaMBUIIINUX KAACIB OAIOHO 10 TOrO, IK HAWBUIII KAA-
CcHu 00MeKyBaAH HOro moAiTu4Hi npasa. [Ipo npuaaTHICTE TAKOTO 3aX01y MOKHA
Oyao 6 cynuTH TiABKH 3 TOYKHU 30py IpaBHaa salus revolutiae suprema lex. I Ha
IO 2K TOYKY 30PpY MM MaAHW O CTaTH i B IUTAHHI IIPO TPUBAAICTE MapAaMEHTIB.
k1110 6 Y TIOPUBI PEBOAIOILIIIHOTO €HTY3ia3My Hapoa 06paB AyKe XOPOIIUM rmap-
AaMeHT — cBoro poay chambre introuvable, — To Ham Tpeba Oyao 6 IparHyTH
3poOUTH HOro TPUBAAUM IIapAaMEHTOM; a SIKIII0 BUOOPH BUSIBHUANCS O HEBIAAU-
MU, TO HaM Tpeba 6yro 6 mparHyTH po3irHaTH Horo He Yepe3 ABa POKH, a AKIIO0
MOXKHA, TO Yepe3 ABa TUKHin?,

IIporoaomieHa y Iifi IPOMOBI ifed MaHyBaHHSI CHAM i 3aXOINAE€HOI BAaIM 3a-
MICTh NIaHyBaHHS IIPHUHIUINB IIpaBa CIpaBli kKaxauBa. HaBiTh y cepemoBHIL
YAEHIB COIliaA-AeMOKPATUYIHOIO 3134y, SIKi 3BUKAH CXUASTHUCS TiABKU IIEper COo-
iaABHUMU CHAAMH, TaKa [IOCTAHOBKA MHUTAHHS CIPUYHHUAA IIOIBY OIIO3HILl.
OueBHALI IepealoTh, III0 ITiCAL ITi€l TPOMOBH 3 YHCAA TPYIIH «OYHAUCTIBY, IIPEI-
CTaBHUKIB OiABII OAM3BKUX 0 3aXO4y COLiaABHUX €A€MEHTIB, IIPOAYHAAU BU-
cAOBAIOBaHHS: «Hu He 11030aBUTH TOB. [laexaHoB OypzKyasiro i cBobogu caoBa, i
HEIOTOPKAHHOCTI 0ocobu?» [TpoTe 11i BUTYKH SIK TaKi, 1[0 BUXOAUAN HE Bi[] Yepro-
BHUX 0PaTOPiB, He 3aHECEHO 110 IIPOTOKOAY. OIHAK 0 YeCTi pOoCiChKOI iHTeAireH-
il Tpeba 3a3HaYNTH, 1110 ¥ OpaTOPH, SIKi CTOSIAU B Uep3i, 1110 HaaeKaAHu, IpaBaa,
JI0 OIIO3UIIil — MEHHIOCTI Ha 3i34i, 3asgBHAM IIPOTECT IIPOTHU caiB IlaexaHoBa.
YaeH 37131y €ropoB 3ayBazKUB, 10 «3aKOHU BifHU OHI, a 3aKOHU KOHCTUTYIII —
ianti, i IlaexaHoB He B34B 10 yBaru, III0 Collias-AeMOKpaTH CKAaIalOTh «CBOIO
IIporpamMy Ha BUNAQAOK KOHCTHTYLID. [HmIui yaeH 3713my, oapnbaar, 3HAHIIIOB
croBa [laexaHOBa HacAimyBaHHAM OypzKyas3HOI TAKTHKH. YIKIO OYTH IIOCAiIOB-

1 lus.: A. ITompecoe (Cmaposep). DTIOLB! 0 pycckoii uHTeasureHuuu: CO0pHUK cTaTei. — 2-e U3,
O.H. IMomoBsoii. — CII6, 1908. — C. 253.

2 Mus.: TToAHBIH TEKCT IPOTOKOAOB Broporo ouepentoro chesna P.C..P.I1. — XKenesa, 1903. —
C. 169—170.
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HUM, TO BUXOAA49U 3i cAiB [TaexaHOBa, BUMOTY 3araAbHOI'0 BHOOPYOTO IIpaBa Tpe-
0a BUKPECAUTH i3 COLliaA-AeMOKPATUIHOI IIPOrpaMm».

91k 6u To He OyA0, HaBeneHAa BUIlle ITpoMoBa [laexaHoBa, 6e3repeyuHo, € IoKa3-
HUKOM He TiABKH BKpal HU3BKOI'O PiBHHA IIPpaBOBOi CBiMOMOCTI HaIloi iHTeAireH-
11ii, a # CXUABHOCTI 0 1l BUKpUBAEHHs. HaBiTh HaMbIABIIT BUAATHI BOXK/Ii TOTOBI B
iM’s] THMYaCOBUX BUTOJl BiIMOBHUTHUCS BiJ He3alepPeYHUX NPUHIIUIIB ITIPAaBOBOIO
Aany. 3po3yMino, II0 3 TAKUM PiBHEM ITPaBOCBIiIOMOCTI pocifichbKa iHTEAITeHILis y
BHU3BOABHY €II0Xy He 6yAa CIIPOMOIKHA IPAKTHUYHO 30iHCHUTH HABIiTh eAeMeHTap-
Hi mpaBa ocobu — cBobomy caoBa Ta 3i0panb. Ha Hammux MiTHHrax cBo60740I0
CAOBa KOPUCTYBAAUCH TIABKH OPaTOPH, sIKi OyAU M0 BIIOZOOH OIiABIIIOCTI; yCi, XTO
PO3MipKOBYBaB He TaK, 3aTAYIIAANCI KPUKAMU, CBUCTIHHAM, BUTOAOIITIYBAHHAM
«IOCHUTH», a iHOAI HaBiTh (pi3myHUM BHANBOM. Criocib MITHHIYBaTH II€EPETBOPHUB-
cd Ha IPUBIAEI0 HEBEAWKUX I'PYII, i TOMY BOHH BTPATHUAU OiABIIY YACTHHY CBOTO
3Ha4YEeHHs Ta I[IHHICTh, TaK III0 3PEIITOI0 IX MaAO IiHyBaAH. JICHO, 110 3 IIpUBiAe-
iB MaAOYHMCEABPHUX TPYIl BAAUITOBYBATH MITHHTH i BUKOPUCTOBYBATH Ha HUX
cBobOOIy CAOBA HE MOTAA HAPOAUTHUCS Ai€3MaTHA CBOOOAA ITYOAITYHUX 3aIIUTAHb; 3
Hei BUHUKAA TiABKH iHIIIA IPUBiAes IPOTHUAEIKHUX CYCITIABHHUX I'PYII OO P3KyBaTH
iHOMi mO3BiA 30upaTH 3i0paHHS.

Y6oricTIo HaIIOI IPAaBOCBIMOMOCTI MOSICHIOETBCH 1 Bpazkaroda Oe3IAinHicThb
HaIlIUX PEBOAIOIIMHUX POKiIB ¥ IPaBOBOMY BiAHOIIEHHI. ¥ IIi POKHU pocilichKa iH-
TeAITeHITis BUSBHAA I[IAKOBHUTE HEPO3yMiHHS IIPaBOTBOPYOro IIPOIIeCy; BOHA Ha-
BiTBH He 3HaAa Ti€l OCHOBHOI iCTHHH, III0 CTAape MpPaBo He MOxKe OyTH IPOCTO Bif-
MiHEHO, OCKIABKH BOHO 3aMiHSIEThCS Ha HOBe IIpaBo. HaBmaku, nmpocra BigMiHa
cTaporo mpasa IIPU3BOAUTDL TIABKH OO TOTO, IO THUMYacOBO BOHO Hade He i€,
aAe MOoTiM BiJHOBAIOETHCS 3 yCi€l0 cuA0K. OCOOANBO 0YEBHIHO IIe ITPOSIBUAOCS Y
IPOBEAECHHI SBOYHUM HOPAAKOM CBOOOau 3i0panHs. Haira iHTeAireHIlia BUIBU-
Aacs HE3JATHOIO CTBOPUTH HETaMHO nad i€l cBoOOAM IIEBHI IpaBOBi HOPMH.
BincyTHicTs Oyab-akux popM masa 3i0paHb XOTiAM HaBiTH 3BECTH B 3aKOH, fK IIe
BH/IHO 3 HaA3BUYaAKHO XapaKTepHUX nAebaTiB y nepiiii [JdepkaBHii [dywmi, mpu-
CBSIUEHHX «3aKOHOIIPOEKTY» PO cBobomy 3i6paHb. 3 mpuBoay LuX AebaTiB OauH
3 yAeHiB mepmroi [Jdep:kaBHoi [lyMH, BUAATHHUH IOPUCT, IIAKOM CAYIIIHO 3a3Ha-
4B, III0 «OJIHE TOAE IIPOTOAOIIEHHS CBOOOAM 3i0paHp Ha ITPAKTHLII IIPU3BEAO O 10
TOTO, III0 TPOMAASHU II0YaAu O caMmi IIOBCTABaTH y BiIOMHX BUIIaAKaX ITPOTH
3A0OBXKHBaHbB I1i€l cBoOboau. | HACKIABKM HEQOCKOHAaAUMHU OyAM O OpraHU BUKO-
HaBYOI BAQIH, 110 B yCAKOMY pa3si Hebesneuniie 6yAo 6 JOPyYUTH iM cripaBy 3a-
XUCTY I'POMAasH BiJ IIUX 3AOBXKUBaHb, HiXK 3aAUIIHTH Ile HAIIPU3BOALIIE». 3a
HOTO CriocTepesKEeHHAMH, «Ti caMi 0cobH, SKi BiICTOIOBaAH B TeOpil Take HEBTPY-
YaHHS IT0CaA0BUX 0OCi0, Ha MPaKTHII TiPKO KAAKYBaAH i pOOMAHM 3aITUTH MiHiC-
TpaM 3 IPUBOAY OE3MiIABHOCTI BAQIU HIOPA3y, KOAU BAAa BiIMOBASIAACS MiSITH
Ha 3aXHCT CBOOOOU Ta XKUTTS OKpeMux ocib». «Ile 6yaa mpssMa HEIOCAIZOBHICTb,
J[Iofla€ BiH, — gKa MOsICHIOBaaacsl «0pakoM IOpUAWYHUX MoBimoMaeHB»!. Termep
MH JTOKHAHU [I0 TOTO, 1110 HaBiTh y [lepKaBHil [lyMi TPETHOTO CKAUKAHHS HE iCHYE
IIOBHOI Ta PiBHOI JAd BCiX cBoOOAM CAOBa, OCKIABKH CBOOOAA IIPH OOrOBOpPEHHI
OHUX 1 TUX CaMUX IUTAHb A4 ITaHylo4oi IapTii Ta omo3ullii He ogHakoBa. Lle
TUM OiABIIIE CYMHO, III0 HAPOJHE IPEACTABHUIITBO HE3aAEKHO Bi/l CBOTO CKAALY
Mae BimoOpakaTH, B KpaWHBOMY pa3si, IIpaBOBY COBICTb YyCBOTO HAPOLYy, GK
MiHiMyM HOro eTH4YHYy COBICTb.

(dani 6yoe)

1 IT. Hoezopodues. 3axonomaTeabHas mesaTeAbHOCTH TocynaperBentoit Jymbr. Cm.: C60pPHUK cTa-
Tekt «IlepBag 'ocynapcreennaa Jyma»r. — 1907. — Bemr. 11. — C. 22.
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ornan yxsAn
KOHCTUTYUIMHOIO CyQlY YKPAIHMU

27 BepecHa 2005 poky Koucrurynittnuit Cyn YKpaiHM PO3TAGHYB ITHUTAHHSA
IIPO BiAKPUTTS KOHCTUTYIIIHHOIO IIPOBAKEHHS Y CIIpaBi 3a KOHCTHUTYIIIHHUMHU
3BEPHEHHSIMH TI'poMaagdHKu O. momo ogilliifHOrO TAyMadeHHsI ITOAOXKEHBb CTa-
TeH 8, 22, 55, 56, 64, 124 KoHcTuTylii YKpainu, IyHKTy 1 YaCcTUHU APYroi cTaT-
Ti 136, myHKTy 1 crarTi 227 LluBiABHOTrO IpoIleCyaAsbHOTO KOAEKCY YKpaiHu Bif
18 aumaa 1963 poky 3i 3MiHaMM, BHECEHUMH 10 HBOTO, Ta cTaTeit 5, 6 3aKoHy
Ykpaigu «IIpo cynmoyctpifti Ykpainm» (Bimomocti BepxoBroi Panm Ykpainwu,
2002 p., Ne 27—28, ct. 180) (cyana-monoBinay Muponesnko O.M.).

Cy6’ekT TIpaBa Ha KOHCTHUTYIIifiHE 3BEepHEHHsS HeoOXimHICTL B odillifiHOMYy
TAyMadeHHi 3a3Ha4Y€HUX 3aKOHOMaBYHX IIPUIHCIB OOIPYHTOBYE HASBHICTIO IIO-
CBKHI» IIPO CKacCyBaHHS Pe3yAbTaTIB aTecTallil IpaBa Ha CYZOBHH 3aXUCT, Ta-
paHTOBaHOrO crartamMu 8, 22, 55, 64 Koucrutyuii Ykpainu ta crarramu S, 6
3akony YKpainu «IIpo cynmoyctpiii Ykpainu». ¥ iboMmy BoHA Bbadae HEOJHO3HAY-
He 3aCTOCyBaHH4 IIOAOXKEHB cTaTel 8, 22, 55, 56, 64, 124 Konctutyuii YKpainu,
OyHKTY 1 acTuHu Apyroi craTrrti 136, nyHKTy 1 cTarTi 227 LIUBIABHOTO IIPOIIECY-
aABHOTO KOAEKCy YKpaiHu Ta crated 5, 6 3akoHy Ykpainu «IIpo cymoyctpiii
Ykpainw». Ha miagTBepaskeHHsT BAACHOT'O PO3yMiHHHA HEOMHO3HAYHOI'O 3aCTOCY-
BaHHS BKa3aHHUX 3aKOHOAABYHMX IIOAOXKEHB CyD’€KT IpaBa Ha KOHCTHUTYIiiiHe
3BEpPHEHHS ITIOCHAAETHCS Ha YXBaAY aleAdIifHOro cyay XapKiBCbKoI obaacTi Big
12 aucronaga 2003 poky B LIUBiABHIH clipaBi 3a amneadilifinoro ckaproo Kowmicii
II0 TPYZOBHUX cropax Pi3HKO-TEeXHIYHOrO iHCTHUTYTy HU3bKUX TEMIIepaTyp iMeHi
B.I. Bepkina HAH Ykpaigu.

Bupimyroyn OHUTaHHS IIPO BIAKPUTTS KOHCTUTYILIMHOTO HPOBAIXKEHHS Y
cupasi, Koncrurynitinuit Cyn YKpaiHu BUXOAUTDH 3 TAKOTO.

BianoBigHo mo craTti 94 3akony Ykpainu «IIpo Kouncrurynitinuil Cyn Ykpai-
HID HiICTABOIO JAS KOHCTHUTYIIIHHOTO 3BEPHEHHS 100 OMIIifIHOr0 TAYyMadeHHs
Koncrurynii YkpaiHu Ta 3aKOHIB YKpaiHU € HasgBHICTh HEOJHO3HAYHOTO 3aCTO-
CyBaHHS IX IIOAOKEHb Cy/laMH YKpaiHH, iHITUMH opraHaMH Aep>KaBHOI BAQIH.

AHaai3 KAOTIOTaHB Ta JOAAHHUX A0 HUX CYAOBHUX pPillleHb CBIMYHUTH IIPO BiACYyT-
HICTb HEO/THO3HAYHOT'O 3aCTOCYyBaHHS CyJaMHu YKpaiHU IToAOKeHb craTel 8, 22,
55, 56, 64, 124 KoxncTuTty1ii YKpaiHu, HyHKTY 1 4acTUHH ApyToi ctaTTi 136, MyHK-
Ty 1 crarTi 227 lluBiABHOIO IPOLIECYaABHOTO KOAEKCY YKpaiHu Ta crareit 5, 6 3a-
KOHy YKpainu «IIpo cymoycrpiit YKpainu», a oTKe, ¥ IIpo BiICYTHICTH OOIPYHTY-
BaHHS HeoOXimHOCTI B odilifinili inTeprperallii 3a3Ha4eHUX IT0AOKEHD.

Taxk, crarti 8, 22, 55, 56, 64, 124 Koucturyuii Ykpainu Ta crarti 5, 6 3aKoHy
Ykpainu «IIpo cymoyctpii YkpaiHu» He 3raayloTbCs B KOOHOMY i3 CyZOBHUX
pineHs, a MyHKT 1 4acTuHU Apyroi ctarTi 136 Ta myHKT 1 craTTti 227 LluBiABHO-
T'o IPOIIECYyaAbHOTO KOAEKCY YKpaiHU 3aCTOCOBYBAAUCH CyAaMU 3araAbHOL IOpHC-
ouKIii ogHo3HAa4YHO. [Ipu npomy LIuBiABHUI ITpollecyaabHUH KOAEKC YKpaiHu
Bin 18 aunHa 1963 poky i3 3MiHaAMH, BHECEHHMHU OO0 HBOI'O, BTPATUB YUHHICTB 3
1 Bepecua 2005 poky 3rigHo 3 nmyHKTamu 1, 3 pos3miay XI LluBiabHOr0 mpoiecy-
aABHOTO KomeKcy YKpainu Bix 18 6epesnsa 2004 poky.
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Y KOHCTHUTYLIHHHUX 3BEpPHEHHAX, IIO0 CyTi, HAeTbCA IIPO HE3roAy I'pPOMaisaH-
ku O. 3 pillleHHSIMH CyAiB 3araAbHOI IOPUCAUKIIL Ha MMiCTaBi BAACHOTO OadeHHSs
HopyIllIeHHd NIPUNHCIB cTratet 8, 22, 55, 56, 64, 124 KoHcrutTy1ii YKpainu ta
crare#t 5, 6 3akony YKpainu «[Ipo cynoycTpitt Ykpainu» IIpu 3aCTOCYBaHHI IIUMU
CynaMu IIyHKTY 1 dacTuHU apyroi crarTi 136, nmyHKTy 1 crarti 227 LJuBiABHOTO
IIPOIIECYaABHOTO KOAEKCY YKpaiHu, 110 cy0’eKT IIpaBa Ha KOHCTUTYIlIHHE 3Bep-
HEHHS [TIOMHAKOBO BBaskKa€ HEOHO3HAYHUM iX 3aCTOCYBaHHSM.

[Teperagn pimieHb CyAiB 3araabHoOi IOPHUCAMKILI, HaJaHHS PO3’ICHEHB 100
3aCTOCYBaHHS 3aKOHOAAaBCTBa YKpainu BiamosinHo mo crarTi 150 KoncTuTy1Iii
Ykpainu Ta crarel 13, 14 3akony Ykpainu «IIpo Koncruryunitinuii Cyn Ykpainu»
He HaAE€XKUTH [0 NoBHOBaxkeHb KoHcturynitinoro Cyny YkpaiHu.

BpaxoByroounu BUKAQAEHE Ta KEPYIOUUCH YACTUHOIO APYroio cTarTi 147, crat-
Tero 150 Koncrurynii Ykpainu, nyakramu 2, 3 crarti 45, crartamu 50, 94 3a-
KoHy YkpaiHu Ipo Koucrurymittnuii Cyn Ykpainm», Koucruryuittnuiti Cyn
YKpaiHu yxXBaAUB BiIMOBUTH y BIOAKPUTTI KOHCTUTYLIIMHOI'O IIPOBAIKEHHS Yy
CIIpaBi 3a KOHCTHUTYIIHHUMHN 3BepHEHHAMHU rpomMangHku O. 1momo odimifiHoro
TAyMadeHHd IIOAOXKEHb cTaTedt 8, 22, 55, 56, 64, 124 Konctutyuii YKpainuy,
IOyHKTY 1 yacTtunU Apyroi crarTi 136, nyHKTy 1 crarTi 227 LIUBiABHOTO IIPOLIECY-
aABHOTO KoJeKCcy YKpainu Bif 18 aumnua 1963 poky i3 3MiHamMu, BHECEHUMH [0
HBOTO, Ta cTaTeit 5, 6 3akoHy YKpainu «IIpo cymoycrTpift YKpainu» Ha miacrasi
IyHKTIB 2, 3 crarTti 45 3akony Ykpainu «Ipo Koncrurynitnuit Cyn Ykpainm» —
HEBIAMOBIAHICTE KOHCTUTYILWHUX 3BepHEHb BUMoOraM, nepeabadeHuM KoHcTH-
Tyuiero Ykpainu, 3akoHom Ykpainu «Ipo Koncrurynitinuii Cyn YkpaiHw», Ta
HeniaBimomuicts Koncturynitinomy Cyny YkpaiHu nutTaHb, IOPYIIEHUX y KOH-
CTUTYLIIMHUX 3BEPHEHHSIX.

a o a

27 BepecHa 2005 poky Koncruryuitinu#t Cyn YKpaiHH pO3rAgHYB ITHTaHHS
IIPO BiOAKPUTTS KOHCTUTYLIIMHOI'O IPOBaIKEHHH y CIpaBi 3a KOHCTUTYILIHHUM
nona"nHaM MinicrepcrBa 06opoHU YKpainu npo odimifine TAyMadeHHS TepMiHa
«BAACHI TPaHCIOPTHI 3acobu», 1110 3aCTOCOBYEThHCA Y cTaTTi 1 3akoHy YKpaiHu
«[Ipo rmogaToOK 3 BAACHHUKIB TPaHCIOPTHUX 3aC00iB Ta IHIIINUX CAMOXiJHUX MAIITNH
i MmexaHi3MiB» Bix 11 rpyaasa 1991 poky Ne 1963-XII (Binomocti BepxosHoi Pagu
Ykpainu, 1992 p., Ne 11, ct. 150; 1997 p., Ne 15, ct. 117) (cyana-momnoBinayd
IMmenwynnii B.T'.).

Cy6’ekT mpaBa Ha KOHCTUTYIIifiHe nogaHHsa — MiHicTepcTBo 06opoHN YKpai-
HU — 3BepHyBcd 10 KoHctutytifinoro Cyny YKpaiHU 3 KAOIIOTAHHSM ITPO oiItiti-
He TAyMadeHHS TepMiHa «BAACHI TPaHCHOPTHI 3aco0u», III0 3aCTOCOBYETHCH Yy
crarti 1 3akony Ykpainu (JIpo mogaTok 3 BAACHHUKIB TPAHCHOPTHHUX 3aco0iB Ta
IHIINX cCaMOXiOHUX MAalllMH i MeXaHi3MiB» (Iaai — 3akKoH), Ta IOMIUPEHHS TOHIT-
TS «(IIAATHUK IIOJATKY 3 BAACHHUKIB TPAHCIIOPTHUX 3aC00iB Ta IHIIHX CAaMOXiTHUX
MallliH 1 MeXaHi3MiB» Ha BIMCBHKOBI YaCTHHHU, BiMICbKOBI HaBYaAbHI 3aKAAIH,
ycTaHOBH Ta opranizarii 36poinnx Cua YKpainu (masi — BifICBKOBiI yCTaHOBH),
AKi yTPUMYIOTBCS 3a PaxyHOK KOIITIB [lep:kaBHOro OloaKeTy YKpaiHu.

HeobxigHicTh B odinlifiHoMy TAyMadeHHi TepMiHa «BAACHI TPAHCIOPTHI 3aco-
6u» B 3aKOHi Cy0’€KT ImpaBa Ha KOHCTHUTYIIiHHe IoAaHHda 06T pyHTOBYE ITOTpeboIo
3axucty OromzkeTy MiHicTrepcTBa 060poHM YKpaiHM, a TAKOXK HasBHICTIO CyIle-
pedHocTel y YMHHOMY 3aKOHOIABCTBI 1 pisHuUMH Ho3ulligmu MiHicTepcTBa 060-
poHu Ykpainu Ta [JepskaBHoi mogaTKoBoi aaMiHicTpalii YkpaiHnu miono criaatu
HoOAaTKYy.

14



Bicrnurx Koncmumyuiiinozo Cydy Ykpainu 1/2006

BignoBigHo mo crarTi 1 3aKOHY IAATHHUKaMM IIOAATKY 3 BAACHUKIB TpaHC-
IIOPTHHUX 3aCO0iB Ta IHIINX CaMOXiAHUX MAIIWH i MEXaHi3MiB € MiAIPHUEMCTBA,
YCTAHOBHU Ta opraHisaiiii, ki € OPUAUYHUMHU 0cO6aMHU, iHO3eMHi IOpUANYHI 0CO-
61, a TAKOXK IPOMaAsgHU YKpaiHH, iIHO3eMHi IpOMaIgHU Ta 0cobu 6e3 rpoMaasaH-
CTBa, fKi MaloTh 3apeECTPoBaHi B YKpaiHi 3TiflHO 3 YMHHUM 3aKOHOIaBCTBOM
BAACHI TPaHCIIOPTHI 3acobH, sKi BiAIOBIAHO A0 cTaTTi 2 IHOTO 3aKOHY € 06’eKTa-
MU OIIOJATKYyBaHHS.

ABTOpP KOHCTHUTYIIIFTHOTO IIOIaHHS HABOAUTE ITIOAOKEHHS YaCTHHHU APYTOi cTaT-
Ti 14 3akoHy Ykpainu «IIpo 30poiini Cuanu Ykpainw», BiOIIOBiZHO 10 SKOT0 3eMAd,
BOAM, IiHIINI IPUPOMHI pPEeCypcH, a TaKOXK MakHO, 3aKpillA€Hi 3a BiliICBKOBUMU
yCTaHOBaMH, € [eP>KaBHOI0 BAACHICTIO, HaAeXXaTh iM Ha IIpaBi OIepaTHUBHOTO
yIOpaBAIiHHA Ta 3BIABHSIOTHCS BiZl CIIAQTH yCiX BUIB IIOAATKIB.

OTxe, cy0’eKT ITpaBa Ha KOHCTUTYIIiMHe IOJAaHHS AiHIII0OB BUCHOBKY, BUXOIS -
4y 3 GYKBAABHOTO TAYMadeHHS 3aKOHOIaBYHX HOPM, III0 Ha MaiHoO, 30KpeMa Ha
TPAaHCIIOPTHI 3aC00H, IKUM Bi¥ICBKOBi YCTAaHOBU BOAOIIOTEH Ha IIPaBi oIlepaTUB-
HOI'O YIIpaBAiHHS, a He Ha IIpaBi BAACHOCTI, He IIOIINPIOETHCH ITOHATTS «BAACHI
TPaHCIIOPTHI 3acobm», mepeadadeHe crarTeio 1 3akoHy.

ABTOpP KOHCTUTYIIIHHOTO IOJaHHA KOHCTATYE, 110 A0 1 ciyaa 2000 poky 3rin-
HO 3i cTarTeio 4 3aKOHy (IiABIH IIOAO0 HOAATKY) OIOMAKETHI BiliICBKOBI YaCTHHHU
He CIIAAYyBaAU IIOAATOK 3 BAACHHUKIB TPAHCIIOPTHUX 3ac00iB (Zaal — ogaToK).

Hpyra koaerig cynais Korcruryiitinoro Cyny Ykpainu YxBaasoto Bifg 14 Bepec-
Ha 2005 poky BimMoBHAa Yy BIAKPHUTTI KOHCTHUTYLIMHOrO IIpOBaJKEHHHA y LiH
crpaBi Ha IifcraBi IIyHKTY 3 ctarTi 45 3akony Ykpainu «[Ipo Koncruryuiftnui
Cyn Ykpainn» — Heniasinomuicts Kouncruryuitinomy Cyay YKpaiHu muTaHb, I10-
PYILIEHUX y KOHCTUTYLIIMHOMY ITOJAHHI.

Bupimyroyn ODUTaHHG MO0 BIAKPUTTA KOHCTHUTYIIIMHOrO HPOBAAXKEHHS Y
crpasi, Korcrurynitinuii Cyn YkpaiHu BUXOOUTH 3 TaKOTO.

BinmoBigHO [0 MyHKTY 7 9acTWHU Iepiroi ctarTi 92 Konerurynil Ykpainu Bu-
KAIOYHO 3aKOHAMM YKpaiHM BU3HAYAEThCS IIPABOBUN PEKUM BAACHOCTI.

[Toaoxxkenuamu 'ocriomapchKOro KoAeKcy YKpainu rnependadeHo, 10 OCHOBY
IIPaBOBOTO PEXUMY MaMHa Cy0’€KTiB IOCIIOfaplOBaHHS, Ha sKifi Oasyerbcs ix
rocrogapchbKa AiIABHICTh, CTAHOBASTE IIPaBO BAACHOCTI Ta iHIII pedyoBi IpaBa —
IIpaBO TOCIIOAAPCHKOTO BiflaHHS, IIPABO ONEPATHBHOIO YIIPABAIHHA, a TaKOXK
IIpaBO OIIEPATUBHOTO BUKOPHUCTAHHS.

Hopwma crarTi 1 3ak0oHY He MiCTUTH 3aCTepeKEHb YU BUHATKIB III0ZI0 (POPMHU
BAACHOCTI IOPUANYHHUX 0Ci0 — IIAQTHUKIB HOOATKY.

AnHaai3 rioaoxkeHb 3aKOHY CBIIYHUTB, 110 TEPMiH «BAACHI TPAHCIIOPTHI 3aco0u»,
AKWUH BXKHUBAETHCS ¥ cTaTTi 1 3aKoHy, 03Ha4Yae TPAHCIOPTHI 3acobu, 110 Haase-
KaTh IOPUAUYHUM i Pi3HIHUM ocobaM Ha IifcTaBi IpaBa BAACHOCTI, a IOpHUINY-
HUM ocobam nep:kaBHOI (popMH BAACHOCTI — Ha IIiicTaBi IIpaBa rocrogapchbKo-
ro BimaHHA abo IIpaBa OIlEPaTHBHOTO YIIPABAIHHA.

XpoHoaoris BHECEHHs 3MiH 10 crarTi 4 3akoHy 3a Cy0’€KTHHM CKAZI0M
IIIABTOBUX KaTeropii, 110 3BiAbHSANUCS Bifl CIIAATH IIOJATKY, € TaKolo. Bif ciaatu
IOOATKY 3BIABHSIAUCS:

— 3 1 ciuna 1992 poky 1o 24 6epe3Hsa 1997 poky — yCTaHOBH i opraHiszariii,
10 (piHAHCYIOTHCH 3 AEPKABHOTO OIOIKETY;

— 325 6epesnda 1997 poky o 31 rpyznasa 1999 poky — ycTaHOBHU Ta opraHiza-
mii Mi"icrepcTBa obopoHu Ykpainu, HamionaabHoi rBapmii Ykpainu, [Ipukop-
MOHHUX Bi#fickk YKpainu, LluBiabHOI 060ponu YKpainu, CAyk6u 6e3rneku Ykpai-
HU, MiHicTepcTBa BHYTPINIHIX cripaB YKpainu, [IpokypaTypu YKpaiHu 3a yMOBH
I[IABOBOT'O BHKOPUCTAHHS ITUX TPAHCIOPTHUX 3aC00IB y CAY>KO0BHUX CIIpaBax Ta
B MeXXaxX BCTAHOBAEHHX AIMIiTiB KiABKOCTI TPaHCIIOPTHUX 3aCO00iB;
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— 3 1 ciuaa 2000 poky no 31 rpyaua 2003 poKy — HaB4YaAbHI 3aKAaH, AKi
IIOBHICTIO (DIHAHCYIOTECS 3 OI0/IZKETiB, CTOCOBHO HaBYaABHHUX TPAHCIIOPTHUX 3a-
co0iB, 3a YMOBHM BUKOPHUCTAHHHA iX 32 IPU3HAYEHHSIM;

— 3 1 ciyrg 2004 poky o 30 6epe3us 2005 poKy — HaBYAABHI 3aKAQIU LEeP-
KaBHOI Ta KOMyHaAbHOI (hOpM BAACHOCTI, SIKi (PiHAHCYIOTBCH 3 BiAOBiAHUX 601-
KETiB, CTOCOBHO TPAHCIIOPTHUX 3ac00iB, 32 YMOBH BHKOPHCTAHHS iX BiAIIOBiIHO
IO CTaTyTHOI MiIABHOCTI.

Takum ynHOM, 3 1 ciuna 2000 poky pepakilia ctaTTi 4 3aKoHY, IO PETYAIOE
OCIIOPIOBaHI ¥ KOHCTUTYLIIHAHOMY IIOJaHHI IPaBOBIAHOCHHU, 3a3HaAa 3MiH Bim-
oBimHO o mpuitHaToro 3akoHy YKpainu «IIpo BHeceHHS 3MiH 40 HedKUX 3a-
KOHIB YKpaiHu 1moao0 piHaHCYyBaHHS OJOPOKHBOTO TOCIIOAAPCTBa» Bix 16 AurrHa
1999 poky Ne 986-XIV. BiamnoBigHo g0 HOBOI penakilii 3akoHy BiiCHKOBI yCcTaHO-
BH He BigHeceHi 40 Cy0’eKTiB, 1110 3BIABHSIOTLCS BiZl CIIAQTH IIOOATKY.

OTxke, BiliCbKOBi yCTAHOBH SIK CY0’€KTH IOJATKOBHUX IPABOBIIHOCUH OYAH I10-
30aBA€HI IIpaBa Ha IIOAATKOBY ITiAbry 3 1 cignsa 2000 poky.

Pazom 3 TuM, 3 7 ancronama 2000 poky, 3 HabpaHHAIM YHHHOCTI 3aKOHOM
Ykpainu «I[Ipo BHeceHHs 3MiH 10 3akoHy YKpainu «IIpo 36poiini Cuau YKpainm»,
3a3HaAHW 3MiH ITIOAOKEHHS cTaTTi 14 3akoHy Ykpainu «IIpo 36potini Cuanu Ykpai-
H». Tak, HopMa YyacTuHU Apyroi craTti 14 3akony Ykpainu «IIpo 36poiiHi Cruan
Ykpainw» nepenbdadae, 1110 3eMAsi, BOZH, iHII IPHUPOAHI pecypcH, a TaKoK Mah-
HO, 3aKpilaeHi 3a BiiCBKOBHMH yCTaHOBaMH, € JEP3KaBHOIO BAACHICTIO, Haae-
JKaTh iM Ha IIpaBi OIePaTUBHOIO YIIPaBAIHHSA Ta 3BIABHSIOTHCS Bil CIIAQTH yCix
BU/IIB IIOOATKIiB.

TuM caMUM YMHHI Ha 11e¥ yac pefakliii BoX 3aKOHIiB HEOJHAKOBO PETYAIOIOTH
IPaBOBiAHOCHHU, III0 BUHUKAIOTH 3i ClIAQTU IIOOATKY, 30KpeMa BiiCbKOBUMU
ycraHoBaMu. OCKIABKY [Ba aHaAi30BaHi BUILE 3aKOHU € HOPMAaTUBHO-IIPABOBU-
MH aKTaMH OHOTO PiBHS IIPABOBOI0 PETYAIOBAHHS, TO TAKWUH IX CTaH NOPOIKYE
IIpaBOBY KOAi3il0 y IIpaB03acTOCYyBaHHi, TOMY 1110 ABi HOpMHU 3aKOHIB cyliepedyaThb
O/IHA OMHI.

BupimeHHa TakKUX NUTAHb HE BiTHECEHO OO0 ITOBHOBaXX€Hb KOHCTUTYLIIHHOTO
Cyny YKpaiHH, OCKIABKH yCYHEHHd CyIepedHOCTeH y 3aKOHOAaBYOMY PETYAIO-
BaHHI MoxKe OyTH 3MiliCHEeHe He HIAIXOM TAyMadeHHs TepMiHa «BAaCHi TpaHC-
IIOPTHI 3aco0M», IKMH 3aCTOCOBYEThCS ¥ cTaTTi 1 3aK0OHy, a AHIIIe Ha 3aKOHOIaB-
YoMy PiBHI HIAIXOM BHECEHHS BiAIIOBIAHHX 3MiH D0 3aKOHIB.

BinmosigHo o crarTi 14 3akony Ykpainu «IIpo Koncruryuitinuit Cyn Ykpai-
HU» IIUTAHHS] 3aCTOCYBaHHS TOTO YH iHIIIOTO 3aKOHY B KOHKPETHIM cripaBi He Ha-
AexXaTh [0 ToBHOBaxKeHb KoHcrutylifinoro Cyny YkpaiHu.

TakuM YMHOM, aHaAi3 KOHCTUTYIIIHHOI0 IOaHHS Ta YMHHOTO 3aKOHOJaBCTBa
YKpaiHu CBigUUTH, 110 IIOPYIIIEHE Yy KOHCTUTYLIHHOMY ITOJaHHI NUTaHHSI HE Ha-
AEXUTBH 10 ToBHOBaxkeHb KoncTuryniinoro Cyny Ykpainu, a oTke, IMiacTaB AAS
BiIKPUTTS KOHCTUTYLIHHOTO ITPOBa/?KEHHA HEMAE.

BpaxoByrouu BukaazieHe Ta Kepyroducek crarramu 147, 150 Koncruryrii Yk-
painu, crarramu 13, 14, 39, 45, 50 3akony Ykpainu «[Ipo Koncruryuitinuit Cyn
Ykpainw», Koncrurynitinuit Cyn YkpaiHu yXBaAuB BiZIMOBUTH y BiAKPUTTI KOH-
CTUTYLIIHOTO IIPOBAI?KEHHS y CIIpaBi 3a KOHCTUTYLIHHUM noxaHHaM MiHicTep-
cTBa 060poHU YKpainu npo odiriilfiHne TAyMadeHHs TepMiHa «BAACHI TPaHCIOPTHI
3acobm», 110 3aCTOCOBYEThCS y cTaTTi 1 3akoHy Ykpainu «[Ipo momaTok 3 Baac-
HUKIB TPaHCIIOPTHHUX 3ac00iB Ta IHIIHX CaMOXiZHUX MaIIWH i MexaHi3MiB», Ha
nigcrasi nyHKTY 3 ctaTTi 45 3akony Ykpainu «[Ipo Koncrurynitinuii Cyn Ykpai-
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H» — HeniaBinomdicts Koncrurynititnomy Cyny YKpaiHu HUTaHb, HOPYIIEHHUX
Y KOHCTUTYLIIHHOMY IIOZAHHI.

a a aQ

27 BepecHs 2005 poky Koncruryuifinuit Cyn YkpaiHH pO3rasgHYB ITHTAHHS
IIPO BiAKPHUTTS KOHCTHUTYLIHHOIO IIPOBAKEHHS y CIpaBi 3a KOHCTHUTYLIHHUM
3BepHEeHHAM aaBokata K. mpo odilitine TAymMadeHHS ITOAOXKEHHS «iHIIi ocobH,
AKIIO TakKe IIpaBo HalaHO iM 3aKOHOAABYHMMM aKTaMH YKpaiHm», II10 MiCTUTB-
csl B yacTuHi Apyridt crarti 400° KpuMiHAABHO-IIPOLIECYAABHOIO KOAEKCY YKpai-
HU, B KOHTeKCTi craTrti 55 KoHcTutyiii Ykpainu (cymns-monoBimad KocTuiis-
ruitt M.B.).

Yacruna apyra crarti 400° KoieKCy BCTaHOBAIOE, 110 «KAOIIOTAHHS IIPO II€pe-
TAST CYOBOTO PillleHHd 3 IificTaB, IepeadadeHuX IIYHKTOM 2 JaCTHHU IIepIIoi
crarri 400* poro Komekcy, MaroTh IIpaBo IMOAAaBaTH 3aCyIKEHUH, HOro 3aXuc-
HUK YH 3aKOHHUH IIPEACTaBHUK, IPOKYPOP, SKHH OpaB y4acTb B PO3TASLl CIIpa-
BU CYZIOM IIEpIIIOi, aleAdIliiiHol 4yu Kacallifinoi iHcraH1ii, [eHepaabHU IPOKY-
pop YKpaiHu Ta HOro 3acTyITHHKH, IIPOKypop ABTOHOMHOI Pecry6aiku Kpuwm,
IpoKypop obaacti, micT KueBa i CeBacTomnoas, IpupiBHEHI 10 HUX IIPOKYPOPHU Ta
ix 3aCTYIHUKHU B MeXax iX IIOBHOBaXK€Hb — HE3aA€XKHO BiJ iX y4acTi B po3raaai
CIIpaBH CyJOM, a TaKOXK iHIIIi 0cOOH, IKIIIO TaKe [IPaBO HaAaHO IM 3aKOHOIaBYH-
MM akTaMu YKpaiuw». [lyHKTOM 2 yacTuHH nepiuoi crarti 400* BusHaveHo, 110
HiicTaBaMU [IAS IIEPETASIY CYLOBHUX pillleHb, SKi HAOpaAau 3aKOHHOI CHAH, B IIO-
PAOKY BUKAIOYHOTO IIPOBA/I2KEHHA € «HEIIPaBHUABHE 3aCTOCYBaHHS KPUMiHAABHO-
T'0 3aKOHY Ta iCTOTHE ITOPYIIEHHS BUMOT KPUMiHaABHO-IIPOIIECYaABHOI'O 3aKOHY,
gKi iCTOTHO BIIAWHYAM Ha IIPABHABHICTb CYZIOBOTO PillIE€HHSI».

Ansoxkat K., 3Beprarounuchk no Koncruryuniinoro Cyny YKpaiHu B iHTepecax
rpoMaadHuHA /., HOACHIOE, III0 B MOTHBYBAaABbHIM YaCTUHI BUPOKY alleAdIliliHOTO
cyny Ayrancekoi obaacti Bix 16 kBiTHA 2003 poKy 3a 0OBHHYBaY€HHAM T'PYITH
0ci0 y CKOEHHI TIKKHUX KPUMiHAABPHUX 3A0YUHIB i1 HoBipuTeAd, IKUH HE IIPUTSI-
raBcCs 10 KPUMiHAABHOI BiAIOBimaAbHOCTI y 1i# cripaBi, He OyB yIaCHUKOM CyI0-
BOTO PO3TASAY, (PaKTHUYHO BH3HAHO 3aMOBHHKOM ABOX yOUBCTB. THM camMum
IIpaBa OCTAHHBOTO IK AIOAWHH i I'poMaisgHUHA, BCTAHOBAEHI craTrTeio 62 KoH-
crutylii YKpainu, Ha AyMKy cy0’eKTa IIpaBa Ha KOHCTUTYIiHiHe 3BepHEHHS, I10-
pYyLIEHO, i € HeOOXinHICTE ¥ IX BiTHOBAEHHI, 30KpeMa, Yepe3 IIEPeTAd] BUPOKY CYy-
Iy B IOPSAAKY BUKAIOYHOTO IIpoBaKeHHs. OMHAaK CyIH BiIMOBASIOTh ¥ PO3TASII
BIZIMOBIIHUX KAOTIOTAHE i 3BEPHEHD a{BOKATa, KEPYIOUYUCH crarteio 400° Komek-
cy. ABTOpD 3BepHEHHS OOI'DYHTOBYE IPaBOMOYHICTb BiJTHOBAEHHS IIPaB IPOMaSIs-
HUHa /\., IIOCHAQIOUHNCH Ha BiANOBiAHI moaoxkeHHa cTaTTi 55 KoHcTutTyii Yk-
painu, Pimennsa Koncruryuitinoro Cyny YKpainu y cripaBi 3a 3BEpHEHHSIMU KH-
TeaiB Micta 2KoBTi Bomu Big 25 rpyana 1997 poky Ne 9-3m i moctaHoB [IaeHYyMY
BepxoBHoro Cyny Ykpainu «IIpo 3acrocyBanHa KoHcTuTy1ii YKpainu rmpu 3aitic-
HeHHi nTpaBocynasi» Bix 1 aucromnana 1996 poky Ne 9, «[Ipo rmocraeHHs CyJ0BOTO
3aXHCTy IIpaB Ta cCBoOO AIOAWHHY i rpoMangHuHa» Big 30 TpaBHa 1997 poky Ne 7.

Bupinryroqu NHUTAHHA MIOA0 BiAKPUTTA KOHCTHUTYILIMHOIO HPOBAKEHHS Yy
cupasi, Koucrurynitinuit Cyn YkpaiHu BUXOAUTE 3 TaKOTO.

3rigHo 3i crarrero 94 3akony Ykpainu «IIpo Koncruryuitinuit Cyn Ykpainm»
IiICTABOIO [AS KOHCTHUTYLIIHHOI'O 3BEpPHEHHS M0N0 OMII[iHOr0 TAyMadeHHS
Kouctutynii YKpainu Ta 3aKoHIB YKpaiHU € HagBHICTbL HEOJHO3HAYHOT'O 3aCTO-
cyBaHHS ITOAOKeHb KoHcTuTyIlil YKpaiHu abo 3akKoHIB YKpainu cygaMu YKpai-
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HY, IHITUMH OpraHaMHU AeP:KaBHOI BAAIH, SIKIIO Cy0 €KT IIpaBa Ha KOHCTHUTYIIiH-
He 3BEpPHEHHS BBaxKae, IO I1€ MOXKe IIPU3BECTH abo IIPHU3BEAO OO0 ITOPYIIEHHS
HOro KOHCTUTYLIIHHUX ITpaB i cBOOO.

OpmHak y MaTepiasnax KOHCTUTYLIHHOTO 3BEpPHEHHsS HE HaBEOEHO OOIPYHTY-
BaHHS HEOJHO3HAYHOTO 3aCTOCYBAHHS ITOAOXKEHHS YaCTUHU Apyroi crarri 400°
Konekcy cynamu YKpaiHH, OCKIABKH alleAdIlifiHuE cyn AyraHcbkoi obaacti i Bep-
xoBHUY Cya YKpaiHM BiIMOBUAM Y IPUUHATTI KAOIIOTAHB IIPO IIEPETAST BUPOKY
arneadmiffHoro cyny AyraHcbKkoi obaacti Bizm 16 kBiTHa 2003 poKy B IIOPSAKY BH-
KAIOYHOT'O ITPOBaIKEHHS.

BpaxoByrooumn BHUKAa[eHe Ta Kepyroduch crarramu 147, 150 Koucruryii
Ykpainu, crarramu 45, 50, 94 3akony Ykpainu «IIpo Koucruryniiinuit Cyn
Ykpainw», Koncrurynitinuit Cyn YkpaiHu yXBaAuB BiZIMOBUTH y BiAKPUTTI KOH-
CTUTYLIMHOIO IPOBAa/AKE€HHH Yy CIIPaBi 3a KOHCTUTYLIIMHUM 3BEpPHEHHAIM aJBOKa-
Ta K. mpo odirniiine TAyMadeHHs IIOAOXKEHHS «IHIIIi 0coOH, SKIIIO TaKe IpaBo Ha-
JaHo iM 3aKOHOJABYMMH aKTaMU YKpaiHW», II0 MIiCTUTbCA Yy YacCTHUHI APYTiH
crarti 400° KpuMiHaABHO-IIPOIIECYAABHOTO KOMIEKCY YKPAiHU, B KOHTEKCTI CTaT-
Ti 55 KoHcrutyuii Ykpainu Ha miacrasi myHKTY 2 ctatTi 45 3akoHy YKpaiHu
dIpo Koncruryuitinuii Cyn YkpaiHuw» — HEBIANOBIAHICTH KOHCTHUTYLIIHHOTO
3BepHEHHS BUMoTraMm, nepeabdbadenuM Korncrurynieio Ykpainu Ta 3aKoHOM YKpa-
inu IIpo Koncruryuitinuit Cyn Ykpainu».

g a a

27 BepecHa 2005 poky Koncruryuitinuit Cyn YKpaiHH pO3TrA9HYB IIHUTAHHA
IIPO BiAKPUTTS KOHCTHUTYLIIMHOI'O IPOBAaIKEHHH y CIIpaBi 3a KOHCTUTYILIHHUM
nogaHHaM 46 HapPOAHUX AEIlyTaTiB YKpaiHu 1miono BianosimHocTi KoHcTuTyIii
YkpaiHu (KOHCTHUTYIIHHOCTI) ITOAOXKEHB MiANYHKTY «O» IMiAINYHKTY 4 IYHKTY 3
crarti 7 3akony Ykpainu «(IIpo cTpaxoBi Tapudu Ha 3araabHOOO0B’A3KOBE ep-
JKaBHE ColliaAbHE CTpaxyBaHHS Bifl HEIIACHOTO BHIIAAKYy Ha BHPOOHHUIITBI Ta
podecifHOTO 3aXBOPIOBAHHS, IKi CIIPUYUHUAN BTPATY IIpalne3gaTHocT (Bixo-
MocTi BepxoBHoi Pagu Ykpainu, 2001 p., Ne 17, ct. 80) B 4aCTHHI BCTAHOBAECHHS
TPAaHHUYHOIO PO3Mipy OJHOPA30BOi CTPaxX0BOi BUIIAATH IIOTEPIIIAOMY B pasi CTiHi-
Koi BTpaTu npodyeciiitoi npare3naTHoCT (cyaag-aonoBigad Tkaayk [1.M.).

Haponni nenyratu Ykpainu 3sepHyaucd 10 Koucrurynitinoro Cyny Ykpainu 3
KOHCTUTYIIITHUM IOJAaHHSIM BU3HATU TaKUMHU, 1110 He BiamosimaroTe KoHCTHTY-
il YKpaiHy, ITI0AOKEHHS IMiAIYHKTY «O» MiAIyHKTY 4 IIyHKTY 3 cTaTTi 7 3aKOoHY
Ykpainu «IIpo crpaxoBi Tapudu Ha 3araabHOOOOB’I3KOBE Aep3KaBHE COIliaAbHE
CTpaxyBaHHH BiJ HEIIIACHOT'O BUITQIKy HA BUPOOHUIITBI Ta ITpodecifHOro 3aXB0O-
PIOBaHHE, IKi CIPUYMHUAN BTpaTy Ipale3naTHocTi» Big 22 arotoro 2001 poky
Ne 2272-111 (maai — 3akoH Ne 2272) «are He BUIIE YOTUPUKPATHOTO PO3Mipy rpa-
HUYHOI cyMHU 3apobiTHOI maaTH (HOXOAY), 3 AKOi CIPAaBASIOTHCH BHECKH 00 PoH-
ny» (PoHA coliaAbHOIO CTpaxyBaHHS BiJ HENIACHUX BUIIAJKIB HA BUPOOHUIITBI
Ta IpodpecifiHUX 3aXBOPIOBaHb YKpainu (nasi — Pouxa). ILlum moasoxeHHaM 6yAo
[OIIOBHEHO ab3all mepIiuil yactTuHu apyroi crarti 34 3akony Ykpainu «[Ipo 3a-
rasbHOOOOB’SI3KOBE [IeprKaBHE COIliaabHE CTPaxyBaHHS BiJ HEIIACHOTO BHIIAI-
Ky Ha BUPOOHHUIITBI Ta IIPO(eCiiHOTO 3aXBOPIOBAHHS, dKi COPUYMHUAHU BTpa-
Ty IpanesfgatHocTi» Big 23 BepecHsa 1999 poky Ne 1105-XIV (masi — 3axkoH
No 1105), axuii paninre He nepenbdadaB BCTAHOBACHHS I'PAHHUYHOTO PO3Mipy OfI-
HOPa30BOi CTPaxoBOi BUIIAATH IIOTEPIIIAOMY B pasi cTifikoi BTpaTu npodecifinoi
npare3aaTHOCTI.

Cy0’eKT IpaBa Ha KOHCTUTYIIiMHe II0JaHHA BBaKae, 1110 TAKUM YHHOM JIOILy-
IIeHO OOMEKEHHS PO3Mipy OJHOPA30BOI CTPAXOBOi BUIIAATH, YUM CYTTEBO 3BY-
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JKEHO 00Csar Ta 3MICT IIpaBa I'poOMafsdH Ha oAep3KaHHA OJHOPA30BOi CTPaxoBOi
BHUIIAATH Yy pasi cTifikol BTpaTu mnpodeciiiHoi mpane3gaTHOCTI, III0 CyIepeduThb
JacTUHi TpeTi#t crarti 22 Koncrutynii Ykpainu.

Bupimyroun nmuTaHHS OO0 BiAKPUTTA KOHCTHUTYIIIMHOIO IIPOBA/XKEHHS Y
cupasi, Korcrurynitinuii Cyn YKpaiHu BUXOAUTD 3 TAKOIO.

3rigHo 3 MyHKTOM 4 yacTuHU Apyroi crarTti 39 3akony Ykpainu «[Ipo Korncru-
Tyuitinui Cyn YkpaiHu» KOHCTHUTYIliHHe ITolaHHS PO HEBIAMIOBIIHICTE IIPaBO-
Boro akta Koucrutyuii YKpaiHM IOBHHHO MICTUTH IPaBOBe OOI'PYHTYBaHHS
TBEPIAKEHDb OO0 HEKOHCTUTYIIHHOCTI.

AHaai3 3MicTy KOHCTUTYLIHHOTO IIOOAHHS, OOAAHUX [0 HBOT'O MaTepiasiB
CBIOYUTH IIPO BiCYTHICTH IIPaBOBOTO OOIPYHTYBaHHA HeBigmoBinHocTi KoHCTH-
Tywil YKpaiHu 0AOKEHb MiAIYHKTY «O» HiAyHKTY 4 IyHKTY 3 cTaTTi 7 3aKoHy
No 2272.

23 BepecHsa 1999 poky BepxoBHa Pana Ykpainu nputingaa 3akon Ne 1105,
ab3a1l nepmInuii YyacTuHU ApPyroi ctaTti 34 aroro nepeabdadas, 110 ¥ pasi cTitikoi
BTpaTH mnpodeciiiHoi nparne3gaTHocTi PoHA IPOBOAUTHL OJHOPA30BY CTPAXOBY
BUIIAAQTY IIOTEPIIIAOMY, CyMa SKOi BU3HA4YaEThCHA 3 PO3PaAXyHKY CepelHbOMicad-
HOTO 3apobiTKy IOTEPIiAOrO 3a KOXKHHUH BiICOTOK BTPATH IIOTEpPIiAUM Ipode-
citinoi mpanesgaTHoCTi. 3a3HaueHe IIOAOXKEHHS BiAIIOBiZHO 40 IYHKTY 1 pos-
niay XI «IIpukiniieBi moaoxkeHHs» 3akoHy Ne 1105 maao HabpaTH YUHHOCTI 3
1 ciuua 2001 poky, mpote napaamernTom 21 rpyxausa 2000 poky maty HabpaHHS
4YUHHOCTI nepeHeceHo Ha 1 kBiTHA 2001 poky.

o vacrauuga wiei natu, 22 arotoro 2001 poky, miamyHKTOM «O» MAOYHKTY 4
yHKTY 3 ctarTi 7 3akony No 2272 GyA0 [OIIOBHEHO 3a3HAYEHE ITI0AOKEHHS CTAT-
Ti 34 3akony Ne 1105, a came BCTAaHOBAEHO BEPXHIO MEXKY OLHOPA30BOi CTPaxo-
BOI BUIIAQTH — HE BHIIE YOTHPUKPATHOIO PO3Mipy I'PaHHUYHOI CyMH 3apobiTHOI
aaTHu (DoXomny), 3 gKoi cipaBASIOThCS BHecKU 10 PoHay. BinnoBigHo m0 IIyHK-
Ty 1 craTTti 7 3akony Ne 2272 11e MOTIOBHEHHS HAOPaAo YHHHOCTI TAKOXK 3 1 KBiT-
Ha 2001 poky.

TakuM YMHOM, ITOAOZKEHHs ab3ally ImepuIoro YacTUHHU Apyrol crarti 34 3ako-
Hy Ne 1105, 3riZHO 3 SIKUM BCTAHOBAIOETBCS MEXaHi3M BU3HAYEHHS PO3MIipy Om-
HOPAa30BOi CTPaxoBOi BUIIAATH, HAOPAAO YMHHOCTI OJHOYACHO 3 ITOAOXKEHHSIM,
AKHUM IependadeHo Horo rpaHuYHYy MEXKY.

ApryMeHTyIOYH 3BEPHEHHS, Cy0’€KT IIpaBa Ha KOHCTUTYILIi#iHe IT0JaHHS ITIOCHU-
AaETHCS TaKOXK Ha 3akoH YKpainu «IIpo oxopoHy mpalti» B pefakiiii Bifg 14 xKoBT-
Ha 1992 poky. OxHak 1M 3aKOHOM BH3HA4YaBCH iHITUN MeXaHi3M BiAIIKOAY-
BaHHS IIKOAUW, 3alI0MisTHOI IPAIliBHUKOBI KAAIIITBOM ab0 iHIITUM YITKOAXKEHHIM
37I0POB’s, IIOB’I3aHUM 3 BUKOHAHHSIM HUM TPYIOBHUX 000B’d3KiB. 30KpeMa, Take
BimmmkonayBaHH4 3AiHicHIOBasocs He PoHI0M, a BAQCHUKOM IHiAIIPUEMCTBA, 1 po3-
Mip OZHOPa30BOi MAOIIOMOTH BCTAHOBAIOBABCH KOAEKTHBHHM JOTOBOPOM (yro-
1010, TPYAOBUM IOTOBOPOM), 3aKOHOM BHU3HadaAacs AWIIle HUXKHA HOro Mexa.
OT:Ke, IOCUAAHHS HAPOOHUX AelyTaTiB YKpainu Ha 3akoH YKpainu «IIpo oxopo-
Hy Ipaii» B penakiiii Big 14 xxkoBTHa 1992 poky € 0e3migcTaBHUM.

Kpim Toro, Tpeba 3a3HAYUTH, 1110 TUTAHHS 11010 KOHCTUTYIIIHOCTI BCTAHOB-
A€HHSE TPAHUYHOTO PO3Mipy OHOPAa30BoOi CTpaxoBoi BUIAaTH POHIOM yKe PO3-
ragnasoca KoHcruryuitinum CynoMm Ykpainu. YxBaaoro Bifg 12 ciuaa 2005 poky
Ne 1-y/2005 Koucruryuitinuéi Cyn YKpaiHu BiIMOBHB y BIIKPHUTTI KOHCTHTY-
IifHOTO IIPOBa/IKEHHH Y CIIPaBi 3a KOHCTUTYIIHHUM IOAaHHAM 51 HapOIHOIO
JemnmyTraTa YKpaiHu mopao BignoBigHocTi KorncTurynii YkpaiHu (KOHCTUTYLIHHO-
CTi) ToAOIKEeHB ab3ally mepuIoro YacTuHu Apyroi crarti 34 3akony Ne 1105.

BpaxoByrooun BUKAaZeHe Ta Kepyioduch crarreio 150 Korcruryii Ykpainuy,
crarramu 39, 45, 50 3akony Ykpainu «Ipo Kouncrurynitinuii Cyn Ykpainw»,
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Koucruryuitinuit Cyn Ykpainu yXBaAuB BiIMOBUTH V BiAKPUTTI KOHCTUTYLIHHO-
I'o ITPOBAZKEHHS y CIIPaBi 3a KOHCTUTYIIIHHUM [TOgaHHAM 46 HAPOOHUX AeIlyTa-
TiB YKpainu 1mono BianoBigHocTi Koncrutynii Ykpainu (KOHCTUTYIIIHHOCTI) 110-
AOKEHb MIANMYHKTY «O» HianmyHKTY 4 IyHKTy 3 craTrti 7 3akoHy Ykpainu «Ipo
CTpaxoBi Tapudu Ha 3araabHOOOOB’I3KOBE Aep3KaBHE COLiaAbHE CTpaxyBaHHS
Bia HelIACHOTO BUIAAKY Ha BHPOOHUIITBI i ITpodpeciiHoro 3axXBOPIOBaHHH, dKi
CIIPUYHMHUAMN BTPATy IIpale3faTHOCTI» Ha MiAcTaBi MYyHKTY 2 cTarTTi 45 3aKoHy
Ykpainu «IIpo Korncruryuitinu#i Cyn YKpaiHu» — HEBIAIOBIAHICTS KOHCTUTYILIH-
HOTO IIOJaHHA BHMoTraM, nepenbadeHuM KoHcrutyli€ro YKpaiHu Ta 3aKoOHOM
Ykpainu «[Ipo Koucruryuitinuii Cyn Ykpainu».

g a aQ

12 xoBTHa 2005 poky Koncruryuifinuii Cyn YKpaiHU PO3TASHYB NHUTAHHS
IIPO BiOAKPUTTH KOHCTHUTYLIIMHOI'O IPOBaIKEHHI y CIIpaBi 3a KOHCTUTYILIHHUM
nogaHHAM 46 HapPOAHUX AEIyTaTiB YKpaiHu 1miono BianosimHocTi KoHcTHTyIii
YKpaiHu (KOHCTHTYLIIHHOCTI) ITI0AOKEHDb ab3alliB AeB’dTHAAATOT0 — ABAAIATD
IIIOCTOTO IIYHKTY S po3aiay I 3akony Ykpainu «I1po BHECEHHS 3MiH 10 AEeIKUX 3a-
KOHO/IaBYUX aKTiB YKpaiHU (1110710 [TIOCUAEHHS ITPaBOBOTO 3aXUCTYy I'POMadaH Ta
3aIlpoBaKEHHS MEXaHi3MiB peaaizallii KOHCTUTYLIHHUX IIpaB IpoMaldH Ha
MiAIIPUEMHHUIIBKY AiIABHICTB, OCOOHCTY HEIOTOPKAHHICTH, 6e3IeKy, IoBary o
rimHOCTI 0CO0OH, ITPaBOBY MOIIOMOTY, 3aXHuCT)» Big 12 ciura 2005 poky Ne 2322-1V
(BimomocTti BepxoBHoi Pagu Ykpainu, 2005 p., Ne 10, ct. 187) (cyana-momoBinay
Ckomopoxa B.€.).

Cy0’ekT mpaBa Ha KOHCTUTYIlifiHe monaHHd — 46 HapoHUX AEIyTaTiB YKpai-
HU — 3BepHYyBcs no KoHcrurynitiHoro Cyny YKpaiHu 3 KAOIIOTAHHSM BU3HATHU
HEKOHCTHUTYLIIHHUMH ITI0AOKEHHS a03alliB AeB dTHAAIITOr0 — ABAAISTE [IIOCTO-
ro nyHKTy 5 po3zniay | 3akony Ykpainu «[Ipo BHECEHHS 3MiH 00 AEIKUX 3aKOHO-
JaB4YUX aKTiB YKpaiHM (1100 ITOCHAEHHS IIPaBOBOTO 3aXHUCTy I'pOMaidH Ta 3a-
IIPOBaIKEHHS MEXaHi3MiB peaasizallii KOHCTUTYLIHHUX IIpaB TIpoMaadH Ha
MiAITPUEMHHUIIBKY AiIABHICTB, OCOOHCTY HEQOTOPKAHHICTH, 6e3IeKy, IoBary o
rimHOCTI 0cobM, IPaBOBY AOIIOMOTY, 3aXHUCT)» (Haai — 3akoH).

3a3Ha4eHUMHU OAOKEHHAMU 3aKOHY BCTAHOBAEHO:

«[To3armAaHOBOIO BUI3HOIO pPeBi3i€io abo mepeBipKOI0 BBAaXKAETHCHA PeEBi3ig abo
IepeBipKa, gKa He IlepegdadeHa B IAaHaX PoOOTH OpraHy Aep:KaBHOI KOHTPOAD-
HO-PEBI3iHHOI CAYKOU i TPOBOAUTHCS 32 HAasIBHOCTI X04a 6 omHiel 3 Takux obcra-
BUH:

1) 3a HacainkaMu peBi3iii abo mepeBipoK IHINHX MiHICTEPCTB Ta IHIIMX opra-
HiB BUKOHAaBYO0I BAQIH, AePKaBHUX (POHIB, OIO?KETHUX YCTAHOB, a TAKOXK IIifI-
IIPUEMCTB, YCTAHOB i opraHizariii BugBaeHo (PaKTH, SKi CBig9aTh IIPO ITOPYIIEH-
HS HiAKOHTPOABHHUMH yCTAHOBaMH 3aKOHIB YKpaiHU, NepeBipKy AoAepKaHHHA
AKUX BiJTHECEHO 3aKOHOM [0 KOMIIETEHIlil OpraHiB nep>kaBHOI KOHTPOABHO-pe-
Bi3ilfHOI CAyzK0HM, FKIIO IIiIKOHTPOABHA YCTAaHOBA HE HAAaCTb IIOSICHEHHS Ta ix
JOKYMEHTaABbHI IiATBEPIKEHHHA Ha O0OOB’I3KOBHI NHCBMOBHH 3aIllUT OpPraHy
[ep:KaBHOI KOHTPOABHO-PEBi3iHHOI CAyKOHU IIPOTAroM AeCATH PobOYHX MHIB 3
[HS OTPUMAaHHA 3aIuTy;

2) miAKOHTPOABHOIO yCTAHOBOIO ITOIAHO y BCTAHOBAEHOMY HOPSAAKY CKapry
IIPO ITOPYIIEHHS 3aKOHOAABCTBA II0CAJ0OBHMHU 0COOAMH OpraHy [Aep:KaBHOI KOH-
TPOABHO-PEBI3iHHOI cAyzK0H ITig 9ac IpoBeAeHHS [IAQHOBOI UM I103aIIAaHOBOI BH-
i3HO1 peBi3il abo mepeBipKU, B AKi¥ MiCTUTBCS BHMOTA IIPO IIOBHE 200 YaCTKOBE
CKacCyBaHHSI Pe3yAbTAaTIB BiAIIOBimHOI peBi3ii abo mepeBipKy;
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3) y pasi BUHUKHEHHS IToTpebu y nepeBiplii BimoMocTel, OTpUMaHUX Bif oco-
0u, gIKa Maasa IIPaBOBi BiAHOCHUHH 3 ITIAKOHTPOABHOIO YCTAHOBOIO, SIKIIIO i TKOH-
TPOABHA yCTaHOBa He HaJacCTh ITOSICHEHHH Ta iX OKyMeHTaAbHI NiATBepIKEeHHS
Ha 000B’d3KOBHUH ITHCBMOBHH 3aIlUT OPraHy Aep3KaBHOI KOHTPOABHO-PEBi3ifHOL
CAYZKOH IIPOTHATOM AECATH POOOYHNX OHIB 3 AHS OTPUMAaHHS 3aITHTY;

4) IpoBOAUTHCH peopraHizamia (AikBimallis) IiIKOHTPOABHOI YCTaHOBH;

S) y pasi HaaXoaKEeHHH JOPYUYEeHHS 111010 IIPOBEAEHHS PEeBi3ill Ta epeBipoK y
IIiAKOHTPOABHUX ycTaHoBax Bixg Kabinery MiHicTpiB YKpainu, opraHiB npokypa-
TypH, Aep3KaBHOI IOJATKOBOI cAyk0u, MiHicTepcTBa BHYTPILIHIX cIipaB YKpai-
HHU, CAy>k0m 6e3rekn YKpaiHu, B SIKOMY MICTATBECS (DaKTH, III0 CBiAYaTh IIPO II0-
PYyLIEHHS TiAKOHTPOABHUMH yCTAaHOBaMM 3aKOHIB YKpaiHH, IepeBipKy Aoaep-
JKaHHS SKHUX BiTHECEHO 3aKOHOM [0 KOMIIETEHIlil opraHiB fep:KaBHOI KOHTPOAB-
HO-PEeBI3ifHOI CAyKOM;

6) y pa3i KoAU BHUIIECTOSIIUN OpraH Aep:KaBHOI KOHTPOABHO-PEBI3iMHOI CAyK-
OU B IOPSAKY KOHTPOAIO 32 JOCTOBIPHICTIO BUCHOBKIB HHUKYECTOSIIIIOTO OPraHy
J[epKaBHOI KOHTPOABHO-PEBI3iHOI CAy?K0U 31 iICHUB IIepeBipKy akTiB peBisil abo
IepeBIPKU, CKAQAEHUX HUXKYECTOAIIUM OPTaHOM [AEep:KaBHOI KOHTPOABHO-PEBI-
3i#fiHOI CAy?K0HM, Ta BUSIBUB iX HEBiANIOBigHICTHL BHMoOram 3akoHiB. [lozamaaHoBa
BHi3Ha peBisiag abo mepeBipKa B IIbOMY BHIIQAKY MOXKe iHIITIFOBATHCH BHIIECTOSI-
IIIM OPTaHOM [eP3KaBHOI KOHTPOABHO-PEBi3ifiHOI cAy>KOHU AuIlle y TOMY pasi, Ko-
AV CTOCOBHO II0CaI0BHX 200 CAY?KO00BHX 0Ci0 HUZKYECTOSIIIOTO OPTraHy AepzKaBHOL
KOHTPOABHO-PEBI3IHHOI CAYKOH, SIKi IIPOBOAHAN ITIAQHOBY ab0 II03aIIAaHOBY BHI3-
Hy peBi3ifo abo ImepeBipKy 3a3HA4YeHOl ITiAKOHTPOALHOI yCTAaHOBH, PO3IIOYATO
cayzx060Be po3cainyBaHHsa abo IOPYIIEHO KPUMIiHAABHY CIIPaBy.

[TozamaaHoBa BHI3Ha peBisig abo mepeBipKa MoxKe 3AiHCHIOBATHCS AUWIIE 32
HagBHOCTI IIiCTaB A4 ii IpoBeAeHHd Ha IIiACTaBi PillIeHHI CyLy».

[Tocuaarouyuces Ha cratti 40, 86 KoHcTuTyii Ykpainu, crarti 19, 20 3akony
Ykpainu «[Ipo 3BepHEHHA rpoMaadH», CTATTIO 2, YaCTHHY TPeTIo cTaTTi 8 3ako-
Hy Ykpainu «IIpo gep:kaBHY KOHTPOABLHO-PEBIi3ifiHy CAyKO0y B YKpaiHi», 4aCTHHY
m’aty crarTi 15 3akoHy Ykpainu «[Ipo craTyc HapoAHOIO AeIyTaTa YKpaiHw,
cy0’eKT IIpaBa Ha KOHCTHUTYIIiMHe ITOlaHHS BBazKae, 110 OPraHU AePKaBHOI KOH-
TPOABHO-PEBI3iHOI CAYy>KOU TOBUHHI PO3TASHYTH 3BEpHEHHS I'POMAaisH Ta 3aIlt-
TH HapPOAHUX MAEIyTaTiB YKpaiHM i IpoBecTH I103alIAaHOBY BHI3HY peBisito abo
HepEeBIPKY, PO Pe3yAbTATH AKOI MOBIOMUTH 3adBHUKIB. IIpoTe ImpoBeneHHHA
I103amAaHOBOI BUI3HOI peBi3il abo nepeBipkKH, HEOOXimHOI A 3abe3rIedYeHHs BCe-
6iYHOTrO, IIOBHOTO i CBOEYACHOTO PO3TASY 3BEpHEHBb 'POMAJIH, 3allUTiB HAPOI-
HUX [IeIyTaTiB YKpaiHu Ta HaJaHHd iM BiAIIOBife# He mepenbadeHo IIEPEAIKOM
IiICTaB JIAS IPOBEAEHHS TO3alIAAHOBUX BHI3HUX PEBi3iil abo mepeBipoK opraHa-
MH Oep3KaBHOI KOHTPOABHO-PEBi3ilHOI cAyzKOH, BH3HaYeHUX y 3akKoHi, i ToMy
OCKapzKyBaHi ITOAOKEeHHT 3aKOHY He BiamnosinawoTs craTrtaM 40, 86 Koncruryii
Ykpainu.

Bupinryroqd IHUTaHHA MO0 BiAKPUTTA KOHCTHTYIIIMHOIO NIPOBAIKEHHS Yy
crpasi, Koucrurynitinuit Cyn YkpaiHu BUXOAUTH 3 TAKOIO.

AHaai3 KOHCTUTYLIIHHOTO IOJaHHA CBi4YUTH, 10 B HHOMY HEMAa€E HAAEXKHOTO
IIPaBOBOTO OOIPYHTYBaHHS HEKOHCTUTYIIIMHOCTI 3a3Ha4YE€HUX IIOAOXKEHb 3aKo-
HY, OCKiABKHM BOHHU CTOCYIOTBCS AHIIIE 3AiHiCHEHHSA IIOBHOBAXXEHb OpraHaMU Jep-
JKaBHOI KOHTPOABHO-PEBI3iFHOI CAY>KOH 1010 IPOBEACHHS [103AIIAAHOBHUX BUI3-
HUX peBi3iit abo mepeBipok. PakKTHUIHO HAPOAHI AenyTaT YKpaiHu 3BepTaThCS
3 NUTAHHAMH KOHCYABTATHBHOTO XapaKTepy IIOZI0 3aCTOCYBaHHS 3aKOHYy OO0
IeBHUX IPaBOBIIHOCHH.
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HagBHIiCTb UM BiACYTHICTB Y 3aKOHI OKpPEMUX IIi/ICTaB A IIPOBEIEHHS opra-
HaMH [ep:KaBHO! KOHTPOABHO-PEBI3iMHOI CAy»KOU I103aIIAQHOBUX BHI3HUX pe-
Bi3i#i a60 mmepeBipOK € MUTAHHIM JOIIABHOCTI.

[TocuaaHHS aBTOpa KOHCTUTYILIHHOTO IIO/IaHHYI Ha HEBIAIOBIAHICTH OCIIOPIO-
BaHUX ITIOAOXKEHb 3aKOHY OKPEMHUM IIOAOKEHHSIM 3aKOHIB Ykpainu «IIpo 3Bep-
HEeHHd rpoMaagamy, «[Ipo craTyc HapoagHOro AemnyTraTa YKpaiHu» He MOXKEe PO3TAd-
JaTHCH K OOIPYHTYBaHHS IX HEKOHCTHTYIIIHHOCTI.

BinmoBigHo no yacTuHH Apyroi crarti 39 3akony Ykpainu (I 1po KoHcTHTYIiH-
Hu#t Cyn Ykpainw» B KOHCTUTYIIIHHOMY IIOZIaHHI Ma€ 3a3HavyaTUCsd, 30KpeMa, I10B-
He HaWMEHyBaHHS, HOMED, AaTa IPUHHATTS, IKEPEAO OIyOAIKyBaHHS IIpaBoO-
BOT'O aKTa, KOHCTUTYLIMHICTh AKOr0o (OKPEMHX HOTr0 IIOAOXKEHB) OCIIOPIOETBCH
(myHKT 3); IpaBOBE OOIPYHTYBAHHS TBEPIXKEHB II0/10 HEKOHCTHUTYIIIHHOCTI ITpa-
BOBOI'O aKTa (HOTO OKPEMUX IT0AOXKEHB) (IIYHKT 4).

[TorozxkeHHS 3aKOHY, III0 OCKaPKYIOThCS CYy0’€KTOM IIpaBa Ha KOHCTHUTYIifiHe
HomaHHY, € (PAaKTHUYHO ITOAOKEHHIMH YacCTHH IT'aToi, moctoi crarti 11 3akony
Ykpainu «JIpo nep:kaBHY KOHTPOABHO-PEBI3ifHy caykK0y B YKpaiHi» Big 26 ciuna
1993 poky Ne 2939-XII (BimomocTti BepxoBHoi Panu Ykpainu, 1993 p., Ne 13,
ct. 110; 2002 p., Ne 17, ct. 117; 2003 p., Ne 30, cT. 247; 2004 p., No 15, cT. 218)
B penaxiii 3akoHy Ykpainu Bix 12 ciuna 2005 poky Ne 2322-IV. To6To B KOH-
CTUTYLIIMHOMY IIOJaHHI HEIIPAaBHUABHO BKa3aHO IIOBHE HaliMeHyBaHHS, HOMED i
Jata IpUUHATTSA IPaBOBOTO aKTa, [I0AOXKEHHS IKOT'0 OCIIOPIOIOTHCH, 10 HE Bif-
IIOBila€ BUMOTaM MYHKTY 3 4acTUHU apyroi crarti 39 3akony Ykpainu «Ilpo
Konucrurynitauit Cyn Yrpainm».

BpaxoByrooun BHKAaJeHE Ta Kepylooduchk crarramu 147, 150 Koncrutymii
Ykpainu, crartamu 39, 45, 50, 71 3akony Ykpainu «[Ipo Koucrurynitinuii Cyn
Ykpaiaw», Koncruryuitiauit Cyn YkpaiHu yXBaAUB BiIMOBUTH Y BIIKPUTTI KOH-
CTUTYLIIMHOTO IPOBaKEHHS Y CIIpaBi 3a KOHCTUTYIIIMHUM ITogaHHAIM 46 Hapo-
HUX AenyTaTiB YRpainu mono BiamoBimHocti KoHcTuTyilil YKpaiHu (KOHCTUTY-
IiHOCTI) ITOAOXKEHDb ab3alliB AeB’dTHAAIIATOT0 — ABAAISTE IIIOCTOTO IIyHKTY 5
po3zxiay I 3akony Ykpainu «[Ipo BHECEHHS 3MiH [0 AESIKUX 3aKOHOAABYHX aKTiB
YkpaiHu (11010 ITOCHAEHHS IIPABOBOTO 3aXHCTy TPOMAJSH Ta 3allpOBaIKEHHSI
MeXaHi3MiB peaaizallii KOHCTUTYLIMHUX IIpaB IpoMaasdH Ha OiAIPUEMHUIILKY
MiSIABHICTB, OCOOMCTY HEZOTOPKaHHICTH, Oe3leKky, ImoBary OO TiZHOCTI ocobwu,
IIpaBOBY AOIIOMOTY, 3aXMCT)» Ha IIificTaBi NyHKTY 2 cTaTTi 45 3akoHy YKpaiHu
«Ipo Korcrurynittnuit Cyn YkpaiHu» — HEBIAIOBIAHICTE KOHCTUTYLIIHHOTO I10O-
JaHHg BUMoTrawM, IepenbadeHuM KoHcturyiiero YkpaiHu ta 3akoHoM YKpaiHu
«Ipo Koncruryuitinuit Cyn YKpaiHwm».

a a a

12 xxoBTHa 2005 poxky Koucruryuitinui#i Cyn YKpaiHH pO3TASHYB NHTAHHSA
PO BiAKPUTTHA KOHCTUTYIIIHHOTO IIPOBA/KEHHS y CIIPaBi 3a KOHCTUTYLIHHUM
nona"HaM MiHicTepcerBa rocTullii YKpaiHnu npo odilifine TAyMadeHHs II0OAOKEHbD
JacTUHU apyroi crarti 45 LluBiabHOrO Komekcy Ykpaincbkoi PCP (cynasa-morio-
Binau Yybap A.IL.).

MinicTepcTBO I0CcTHUILII YKpainu 3BepHyaocs no Koncrurynitinoro Cyny Ykpai-
HH 3 KAOIIOTAHHSAM AaTH odiliffHe TAyMadeHHs ITI0AOXKEHb YaCTUHHU APYyToi cTaT-
Ti 45 LHuBiabHOTO KoAeKcy YKpaiHcbkoi PCP 1963 poky (BTpaTHUB YHHHICTBH 3
1 ciuna 2004 poKy), IKUMH BCTAHOBAIOBAAOCS, IO HEIOAEPKAHHSI (POPMHU 30B-
HIITHBOTOPTOBEABHHUX YTOJ i MOPAAKY IX minmucaHHga (ctaTTd 568 mporo Komek-
cy) TarHe 3a cob0r0 HeOifCHICTH YTOoHU.
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[Tpu nboMy cy06’eKT IpaBa Ha KOHCTHUTYIIiHiHE ITOMaHHSI IIPOCUTD BUTAYMAauYHUTH
3a3Ha4deHi rmoaoxkeHHs L{uBiabHOrO Komekcy Ykpaincbkoi PCP (maai — LuBiab-
HU# Kozmekc 1963 poKy) B aCHeKTi TAKHUX ITUTaHb:

— YH TATHE 3a co00I0 Heaomep:KaHHI (PopMU abo MOPAAKY HiAITHCAHHS 30B-
HIITHBOEKOHOMIYHOT'0 (30BHIIITHBOTOPTOBEABHOI'0) JOTOBOPY HEAIHCHICTH TaKOIO
JIOTOBOPY B iMIIepaTHBHOMY IOPSAKY BIANIOBiMHO A0 YaCTHHU APYTOi cTaTTi 45
[MuBianbHOIO KOAEKCYy 1963 poKy;

— 3 FAKOTO MOMEHTY BHHHKa€ HEAIMCHICTh 30BHIIITHBOEKOHOMIYHOI'O (30B-
HIITHEOTOPTOBEABHOTO) JOTOBODY;

— YU MaloTh IIPaBO CTOPOHHU BIIAUBATH Ha AiHCHICTH 30BHIITHBOEKOHOMIYHHUX
[OTOBOPIB, A0 SIKUX 3aCTOCOBYETHCS dYacTHHAa Apyra crarTi 45 LluBiaAbHOrO KO-
nexcy 1963 poky, HIAGXOM CBO€i IIOAAABIIOI ITOBEMAIHKH, YU BHUPIIIEHHS IILOTO
HHUTaHHS 3aAHIIIEHO Ha PO3Cy[ CyZI0BOTO OPTaHy;

— YU € TOTOXXKHUMHU B YKPaiHCBKOMY IIpaBi TEPMiHH «30BHIITHBOTOPTOBEABHA
yroma» (crarta 45 LuBiabHOTO Komekcy 1963 poky) Ta «30BHIITHBOEKOHOMIidHA
yroga» (crarta 6 3akoHy YKpainu «JIpo 30BHIIIHBOEKOHOMIYHY MiIABHICTBY) V
cBiTai ITorozkeHHS IIpo hOPMY 30BHIIITHEOEKOHOMIYHUX JOTOBOPIiB (KOHTPAKTIB).

MinicTepcTBO focTHIlii 3a3Hadae, 1m0 morpeba B odilifHOMYy TAyMadeHHi
IIOAOZKEHb BKa3aHOI CTaTTi BUKAHMKaHA IIPAKTHYHOIO HEOOXiMHICTIO, «OCKIABKH
HEBH3HAYEHHUM € CTaTyC 30BHIIITHOEKOHOMIYHHUX IOTOBOPIB, YKAQAEHUX 3 IIOPY-
LIEHHSAM BHMOTH IIPO ABa MiATIHCHY.

Ha nymKy aBTOpa KOHCTUTYIIIHHOIO IIOJAHHS, CYAW 3araAbHOI IOPUCOMKIILII
II0-Pi3HOMY 3aCTOCOBYIOTH ITIOAOXKEHHS YacTHHHU Apyroi crarti 45 LluBiabHOTO
KozeKkcy 1963 poky Ta BUMOTH YacTHHHU APyroi crarTi 6 3akony Ykpainu «IIpo
30BHIIITHbOEKOHOMIYHY MiIABHICTE» 1O IIPABOBiIHOCHUH, IKi BUHUKAHU 10 HaOpaH-
Hea ynHHOCTI LIuBiABHUM KomeKcoM YKpainu 1 ciuna 2004 poky.

9Kk npuraam MiHiCTEepCTBO IOCTHUILI YKpaiHM HaBOAUTH YXBaAy CyI0BOI KO-
Aeril 3 Ieperagany pilreHb, yxBaa, IIOCTaHOB Buiroro apbiTpaskHoro cyny Ykpai-
HU Big 11 gepBHA 1999 poky, IKOI0 3aAWIIIEHO 6e3 3MiHH IIOCTaHOBY Bwuiroro
apbiTpazkHoro cyny Ykpainu Big 11 ciuaa 1997 poky. Lliero mocTraHoBoOIO 3a 3as-
Boto ipmu «Apmop-AT/I» mepeBipeHo pimieHHa Buimoro apOiTpaskHOTO CymLy
Ykpainu Bin 22 aucronaza 1996 poky, SKUM BH3HAHO HEAIMCHUM 30BHIIIHBO-
€KOHOMIUHHH HoroBip (KOoHTpakT) Mixk BAT «AybHubapm» i dipmoio «Apmop-
AT[», a TaKOK OJATKHU A0 HHOTO Ha ITiACTaBi TOTO, 1110 BOHHU OyAU HiATIHCaHi Big
iMeHi KOXKHOI CTOPOHH TiABKH OJHI€I0 0CO000, CKACOBAHO MOTO i BU3HAHO ZIOTO-
Bip mificHUM.

B yxBaai cynoBoi Koaerii 3 meperagny pilieHsb, yxBaa, IIocTaHOB Buioro ap-
biTpaskHoro cyny Ykpainu Big 11 gepBHA 1999 poKy 3a3HA4YaETHCH, III0 KOAETIsd
Buioro apbiTpazkHoro cyny YKpaiHu Ha HiACTaBi OLIIHKH JOKA3iB 3’1CyBaaa CTYy-
IIiHb HEeAiMCHOCTI yroau i, 3Bakalo4u Ha Te, II10 CTOPOHAMHU (PaKTHYHO OyAH BHU-
KOHaHi B34Ti 3000B’d3aHHS, MAiMIlIAAQ IPABHABHOIO BHCHOBKY, ILIO PIllIEHHS Y
CIIpaBi Hifagrae cKkacyBaHHIO, Ta BU3HaAA IOTOBip AiHCHUM.

Bceyneped 1bo0My, IK HaTOAOUIYETHCS B KOHCTUTYIIIHHOMY IIOJaHHi, ITIOCTaHO-
Bolo Bix 12 arororo 2002 poky y crpasi Ne 17/6 Bummii rocnonapCeKuil cyn
YKpainu, mocaaBIIUCH Ha cTaTTIo 6 3aKoHy YKpainu «IIpo 30BHIINTHEOEKOHOMIY-
HYy AOisapHicTBH» Ta Pimenns Koncrurynifinoro Cyny Ykpainu Bim 26 aucromnana
1998 poky Ne 16-p11/98, ninTBepANB HEOOXiAHICTH ABOX ITiAITHCIB Y 30BHIITHBO-
€KOHOMIYHHX JOTOBOpax i BU3HAaB BiANIOBiAHUI MOTOBip HEMiHCHUM.

Y KOHCTUTYLIIHHOMY ITOAaHHI 3a3HAYAETHCS, 1110 HEOJHO3HAYHICTD CIiBBITHO-
meHHd cTarTi 45 [luBiabHOrO Komekcy 1963 poky Ta 3akoHy YKpainu «IIpo 30B-
HINTHHEOEKOHOMIYHY MiSIABHICTB» IIOCHAIOETBCS THUM, IO [IuBiABHUE KomeKC
1963 poky, Ha BigMiHy Bif 3akony YKpainu «IIpo 30BHIIIIHEOEKOHOMIYHY TidAb-
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HiCTBh», BUKOPHCTOBYE T€PMiH «(30BHIIIITHLOTOPTOBEABHA yro/ia», & HE «30BHIIITHBO-
€KOHOMIYHHH HOoroBip» (KOHTPaKT). OnHak y [ToaozkeHHI 1po hopMy 30BHIIIHBO-
€KOHOMIYHHUX JOTOBOPIB (KOHTPAKTIB), 3aTBEpAKEHOMY Haka3zoM MiHicTepcTBa
€KOHOMIKH Ta 3 IHuTaHb e€Bpoledcbkoi iHTerpamii Bix 6 BepecHa 2001 poky
Ne 201, BXUBaAIOTBCHA TEPMIHH «30BHIITHBOEKOHOMIYHUN», «30BHIIIIHBOTOPTO-
BEABHUM» K CHHOHIMU i 3a3Ha4aEeThCs, 1110 cepe, HOpMaTUBHO-IIPaBOBUX aKTiB,
AKi PEryAIIOTE (POPMY Ta HNOPALOK YKAAJAHHS i BUKOHAHHS 30BHIIITHHOEKOHO-
MIYHUX JOTOBOPIB (KOHTpaKTiB), € LuBiabHUN Komekc 1963 poky (myHKT 3 [Toao-
JKEHHs), B IKOMY HeMa€ TepMiHa «30BHIIITHBOEKOHOMIUYHHUHN JOTOBip».

Bupiyrouu DUTaHHS PO BiIKPUTTI KOHCTUTYIIIMHOT'O IIPOBAAXKEHHS Y CIIpa-
Bi, Koncruryuitinuit Cyn YKpaiHu BUXOAUTE 3 TaKOTO.

BinmosigHo no 3akoHy Ykpainu «[Ipo Koncruryuitinut Cyn Ykpainw» miacra-
BOIO OAS KOHCTHTYIIIHHOTO IOAAaHH4 1100 odirtitiHoro TaymMadeHHss KorcTuTyii
Ykpainu Ta 3aK0oHIB YKpaiHu € mpakTHYHa HeoOXinHicTh B odiniiiHil iHTeprpe-
Tawii ix moAoxkeHsb (dacTuHa HepIra ctaTTi 93); y KOHCTUTYLIHHOMY ITIOgaHHI I10-
BHHHO OyTH 3a3HA4YEHO IIpaBoOBe OOIPYHTYBaHHS HEOOXiAHOCTI B odilifiHoMy
TayMadeHHi Koncruryiii Ykpainu Ta 3akoHiB YKpaiHu (MyHKT 4 4YaCTUHU APYTOi
crarti 39).

K yKe 3a3Ha4aA0Cd, Cy0’€KT IIpaBa Ha KOHCTUTYIIi{iHe IIOgaHHS OOIPYHTO-
By€ HEOOXiMHICTh B OMiIlifHOMY TAyMadeHHi ITOAOKEHb YaCTHHH APYroi crart-
Ti 45 LuBiABHOTO KOZeKCY 1963 poKy HEOQHO3HAYHICTIO IX 3aCTOCYBaHHS Cyaa-
MU YKpaiHu.

[IpoTe B KOHCTUTYLIIHHOMY IIOJAaHHI Ta JOAYYEHHUX OO0 HBOTO MaTepiasax JoKa-
3 IBOTO BiJACYyTHi. ¥ HaBeneHuxX MiHicTepcTBOM IOCTULIT YKpaiHu BUITaKaxX Cy-
JaMM 3araAbHOi IOPHUCAUKILI 3aCTOCOBYBaAHCS Pi3HI IIpaBOBi HiACTaBU LIONO
HacAinkiB HemomepzkaHHa (opMH yroau. KpiMm Toro, KomHe CyZoOBe pPillleHHS,
"HanaHe MiHicTepcTBOM IocTHUIIl YKpaiHu, B3araai He MICTUTBH IIOCHAAQHHSA Ha
crartio 45 LluBiapHOTO Komekcy 1963 poky.

9k BOayaeTbcsa 3 MaTepiasiB cmpaBH, HEMa€e i IPOOAEMH CITiBBiOHOLIEHHS
TEePMiHIB «30BHIIIIHBOEKOHOMIYHHUH MOTOBip» (KOHTPaKT) Ta «30BHIIIHBOTOPTO-
BeAbHUN noroBip». PakTuyHo MiHicTepcTBO IOCTULIIT YKpaiHU IOPYILY€E NUTAHHS
PO HEOAHO3HAYHE, Ha HOro AyMKY, CIiBBiZHOIIEHHS cTaTTi 45 LluBiABHOTO KO-
nercy 1963 poky i 3akoHy YkpaiHu «[Ipo 30BHIIIHBOEKOHOMIUHY MiIABHICTB» ¥
YaCTUHI BUKOPUCTAHHS TE€PMIiHIiB Ta IIpo HaJaHH4 BiANOBii Ha 3aIUTaHHA, 9Ki
CTOCYIOTBCH 3aKOHHOCTI IiAIIMCAaHHS 30BHIITHHOEKOHOMIYHOTO MOOTOBOPY, IO
3TigHO 3 noAoxkeHHaMU cratedt 147, 150 Koncrurynii Ykpainu, crarti 13 3ako-
ny Ykpainu «([Ipo Korncruryuitinuit Cyn YkpaiHnm» He HaA€KUTH [0 [IOBHOBaXKE€Hb
Koncruryuitinoro Cyny YkpaiHu.

Biabllle TOro, IPUIIKC YaCTUHU Apyroi ctaTTi 45 LluBiabHOTO KogeKkcy 1963 po-
Ky HE Ja€ MOXKAWBOCTI ITIAIXOM OMIIliFIHOTO TAyMadYeHHs HOro 3MiCTy HAaTH Bim-
IIOBiZi Ha ITOCTaBAE€HI B KOHCTUTYLIHHOMY ITOaHHI IMUTAHHSI IIIOI0 MOMEHTY, 3
AKOT0 30BHINTHHOEKOHOMIYHUH (30BHIITHBOTOPTrOBEABHU) NOTOBip BBaXKAETHCS
HemiiCHUM, a TaKO3K IIOJ0 IIpaBa CTOPOHU BIIAUBATH IIIASIXOM CBO€I ITOgaABIIIO]
TIOBEAIHKHY Ha AiMCHICTH 30BHIIITHBOEKOHOMIYHUX JOTOBOPIiB 200 BUPIIIEHHS I1HO-
I'0 IUTAHHS CYIOM.

Mix THM, MOMEHT, 3 IKOI'0 yroJia BBaXKaeThbCs HeAiMCHOIO0, BperyaboBaHo Llu-
BiABHHUM KoziekKcoM 1963 poky (cTartsa 59). llogo mopsaaky miancaHHsa 30BHIII-
HbOEKOHOMIUHUX noroBopiB Koucruryniinum CymoMm Ykpainm 26 aucrorana
1998 poxky npuiiaaro Pimennsa Ne 16-p1/98, B skoMy maHO oditlifiHe TAyMadeH-
HS IIOAOXKEHb YaCTHHHU APYToi cTaTTi 6 3akoHy YKpainu «IIpo 30BHIITHEOEKOHO-
MIYHY OigABHICTB» i cTaTTi 154 LluBiabHOTO KomeKcy 1963 poky.
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BpaxoByrooun BUKAQIEHE Ta KePyoduch crartaMu 147, 150 Koncrurtyuii Yk-
painu, crartamu 45, 50, 93 3akony Ykpainu «IIpo Korncruryuitinuit Cyn Ykpai-
", Korcrurynittnuit Cyn YkpaiHu yXBaAuB BiIMOBHUTH Y BiIKPUTTI KOHCTUTY-
HiHOTO ITPOBA/?KEHHH y CIpaBi 3a KOHCTHUTYLIHHUM mnomaHHsaMm MiHicTepcTBa
IocTUIll YKpaiHu npo odimifiHe TAyMadeHHS IT0AOXKEHBb YaCTHHH APYTroi crart-
Ti 45 HuBiapHOTO KoAeKcy YKpaincbkoi PCP Ha mifcTaBi yHKTY 2 ctaTTi 45 3a-
KoHY Ykpainu «[Ipo Koncruryuitiauit Cyn YkpaiHu» — HeBiANOBIAHICTE KOHCTH-
TYLIi#HOTO MOJAHHA BUMOTaM, IependadeHUM KoHCTHTYyLiEI0O YKpaiHu Ta 3a-
koHOM Ykpainu «IIpo Koncruryuitiauit Cyn Ykpainm».

a aa

12 xxoBTHa 2005 poxky Koucruryuitinuii Cyn YKpaiHH PO3TASHYB ITHTAHHS
IIPO BiAKPUTTS KOHCTUTYLIIMHOI'O IPOBaIKEHHI y CIIpaBi 3a KOHCTUTYILIHHUM
HogaHHAM 46 HapOAHUX AEIyTaTiB YKpaiHu npo odilliliHe TAYMadeHHS ITOAO-
xeHb crareit 4004, 400%, 4000, 4007, 4008, 400° KpuMiHAABHO-IIPOIIECYAABLHOTO
Kozekcy Ykpainu (BimomocTti BepxoBroi Pagu YPCP, 1961 p., Ne 2, ct. 15; Bino-
Mocti BepxoBHoi Pagu Ykpainu, 2001 p., Ne 34—35, cr. 187) (cynna-mgonosinad
Ckomopoxa B.€).

Cy0’ekT nmpaBa Ha KOHCTHUTYIlifiHe mogaHHd — 46 HapoOHUX AeIyTaTiB YKpai-
HU — 3BepHyBcd 10 KoHcrurynitinoro Cyny YKpaiHu 3 KAOIIOTAHHSM AaTH odi-
LiliHe TAyMadeHHs IIOAOXKeHBb crateit 4004, 4005, 4000, 4007, 4008, 400° Kpu-
MiHaABHO-IIPOILIECYaABHOTO KofeKcy YKpainu (maai — KIIK Ykpainu). 3asnade-
uHumu crarramu KITK Ykpainu nepenbadeHo: HinCTaBU OAd IEPETAINY CyAOBUX
pillleHb y TOPAAKY BUKAIOYHOTO IIPOBAZKEHHS; HOBOBUSIBACHI 00CTaABUHH; CTPO-
KU IIEPETASIay CyAOBUX PillleHb V MOPAAKY BHKAIOYHOI'O ITPOBaI3KEHHS; 0CObOH,
dKi MalOTh IIPaBO IIOCTABUTH IIUTAHHS IIPO IIEPETAS CYLOBOI'0O PilllEHHS B IIO-
PSAKY BHUKAIOYHOT'O IIPOBAXKEHHS; Aii IpoKypopa IO BiIHOBAEHHIO CIIPaBH y
3B’613Ky 3 HOBOBHUSBA€HHUMHU OOCTaBUHAMM; IIOPYIIEHHS ITUTAHHS IIPO IIE€PETAT
CyZOBOTO PIilllIeHHS B IIOPSAKY BUKAIOYHOTO ITPOBAIKEHHS.

Hapopni memyratn YKpalHH IIPOCSTH PO3’SCHUTH, YU MHiAATAIOTH IIEPETATIY
B MOPSAKY BHKAIOYHOTO IIPOBA/KEHHS ITOCTAHOBH CY/IiB IIIOZI0 3aCTOCYBaHHI,
3MiHN ab0 CKacyBaHHS 3all00iKHUX 3aXO/IiB, 30KpeMa IIOCTAaHOBa AIlEASITifHOTO
cyny micra Kuepa Bin 2 cepniasa 2005 poKy, BUHeCeHa BiAIOBiAHO a0 ctaTel 156,
1653 KIIK YKpaiuu, SKOI0 BiIMOBAEHO B 3a[I0BOAE€HHI ITogauts ['eHepasbHOI Ipo-
KypaTypu YKpaiHU IIpo IPOMAOBXKEHHSI CTPOKY TPHUMaHHS rpoMaagHuHa K. mig
BapTOIO [10 AEB’ITH MiCHIIB.

HeoOximuicTe B odillifiHOMy TAyMadeHHi 3a3Ha4YeHHX IT0AOXKeHBb crarteit KITK
YKpainu cyb’eKT mmpaBa Ha KOHCTHTYIIIHHE OAaHHA OOIPYHTOBYE THM, III0 TAyMa-
4YeHHsI MOXKe BIIAMHYTH Ha pilteHHsI BepxoBHoro Cyay YkpaiHu Ta Ha IOAAABIIINH
PO3TASIT KPUMIHAABHOI CIIPaBU 110 OOBHHYBadeHHIO rpoMansHuHa K. y BUMHEHHI
3A0YMHIB, NepeadadeHNX YACTHHOI YeTBEePTOI0 CcTaTTi 189, 4acTUHOI0 APYTOXO
crarTi 364 KprumiHaabHOTO KOofleKCy YKpainu. HaponHni genyratu YKpaiHu 3a3Ha-
4aroTh, o crarta 1653 KIIK Ykpainu, sKa BCTAHOBAIOE TOPSIIOK ITPOIOBXKEHHS
CTPOKIB TPUMAHHS ITi[ BAPTOIO, MICTHUTL 3a00POHY OCKAP3KEHHSI IIOCTAHOB CYIAIi
amead1iiiHoro i BepxoBaoro Cyay Ykpainu, He migagarae po3IIHpPeHOMY TAyMadeH-
HIO i Ha IIi ITOCTAHOBH He MOXKe OyTH BHeCeHe II0/IaHHs IIPOKypopa.

3 matepiaaiB crupaBu BOadaeThcd, o [eHepaabHa IIpPOKypaTypa YKpaiHu
3BEpHyAacd [0 aneadnifiHoro cyny micra KueBa 3 mogaHHSIM IIPO IPOAOBKEHHSI
CTPOKY TpUMaHHs rpoMaasgHuHa K. miz BapToio [0 AeB’STH MiCSIliB.
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PosragnyBmin noganHsa ['eHepasbHOI IpoKypaTypu YKpainu, anessgrifiHui
cyn micra KueBa npuiiHgaB IIOCTAHOBY, 3a KOO HA Miacrasi crareit 156, 1653
KIIK Ykpainu rpomangHuHy K. 6yao 3MiHEHO 3am0o0i>KHUH 3axXi y BUTAGl B3AT-
TS I BapTy Ha MiANMCKY IIPO HEBHI3[ 3 MiClld IIOCTiHHOrO IMPOXKHUBAHHS.

He moronuBHIINCE 3 IIOCTAHOBOIO alleAsIIilfHOTO cyay Micta KueBa, 3acCTyITHUK
F'eHepaAbHOrO MPOKypopa YKpainu, mocuaaroduck Ha crarri 4004, 4007, 400°
KIIK Ykpainwu, 3BepHYBCa 10 BepxoBHoro Cyay YKpaiHU 3 KAOIIOTAHHAM IIEpe-
TAGHYTH B HOPAAKY BUKAIOYHOTO IIPOBA/XKEHHA 3a3Ha4deHy IIOCTAHOBY i cKacy-
BaTH ii.

SIK CTBEPAXKYETHCA B KOHCTUTYIIMHOMY MOAaHHI, i3 3micTy crarti 400* KIIK
YKpaiHu BHIIAMBAE, IO I CTATTS CTOCYETHCS BHPOKIB, IKi HaOpasu 3aKOHHOI
cuan. OCKIABKH B IIOCTAHOBI amneasiiiHoro cyay Micra KrueBa HeMae BHCHOBKIB
IIPO BUHYBATICTh a00 HEBUHYBATICTh OOBHHYBA4Y€HOTO, OIIIHKHU NOKAa3iB, a € AU-
IIIe pilleHHs IIPO BiAMOBY y 3a/0BOA€HHI IogaHHa ['eHepaabHOI IIPOKypaTypH
YkpaiHu 110710 IPOJOBKEHHSA CTPOKY TPpUMaHHA rpomMaagHuHa K. mim BapToro,
neperaan I1iei mocranoBu BepxoBHuM CynoMm YKpaiHU B IOPSAAKY BHKAIOUHOTIO
IIPOBaAKEHHS, Ha AYMKY aBTOPiB KOHCTHUTYLIMHOI'O IIOJAaHHS, He BIiAIIOBiZa€
Bumoram crarti 165% KIIK Ykpainu.

Bupinryroqyn nmUTaHHA MO0 BiAKPHUTTS KOHCTHTYIIIHHOIO IIPOBA/KEHHS Yy
cupasi, Koucrurynitinuit Cyn YkpaiHu BUXOAUTE 3 TAKOTO.

BignoBigHo no 3akony Ykpainu «IIpo Kouncruryniitnuit Cyn Ykpainw» migcra-
BOIO JAS KOHCTHUTYIIIHHOTO IIOJaHH4 11040 odirtifinoro TaymMadeHHsa Korcruryii
Ta 3aKOHIB YKpaiHU € IIpakKTUYHa HEOOXiAHICTh B OoilliliHil iHTepIperarii ix
IIOAOXKEHB (JYacTHHA Iepiia ctarti 93).

9k BOAaYaeThCd 3 KOHCTUTYIIHHOTO ITIOJaHHS, HAPOAHI AEIyTaTH YKpaiH! I10-
PYLIyIOTh IMHUTAHHS IIOA0 3aKOHHOCTI KAOIIOTAaHHS 3acTyIIHHUKa ['eHepasbHOTro
IIpOKypopa YKpaiHH, B AKOMY OCKapzKyETbCS IIOCTAHOBa alleAdIliffHOTO Cymy
micta Kuena, Ta mpo HeobxigHicTh yuacTi Koncrurymitinoro Cyny YkpaiHu B no-
CAlPKEHHI KOHKPETHHUX 00CTaBHH CIIpaBH, IO BiamoBimHo mo crarti 150 KoH-
ctutylii Ykpainu, crarti 14 3akony Ykpainu «[Ipo Kouncrturyniinuit Cyn Ykpai-
HI» HEe HaA€XKUTH 10 HOBHOBaxkeHb KoHcTuTyLitiHoro Cyny YkpaiHu.

OCKIABKY KAOIIOTAHHS 3aCTyIIHUKA ['€HepaAbHOTO ITPOKypopa YKpaiHu IIpo
HeperAda/ y MOPAAKY BUKAIOYHOIO IIPOBAXKEHHS ITIOCTAHOBHU alleAdIlifHOTO Cyay
micra KmeBa HanpaBaeHo BepxoBHomy Cyay Ykpainu, gaxkuil BiAIIOBIZHO 10
ctarTi 47 3akony Ykpainu «IIpo cymoycTpitt Ykpainm» 3abe3mnedye ofHaKOBE 3a-
CTOCYBaHHS 3aKOHOJABCTBAa yCiMa CyZaMU 3araAbHOI IOPUCAUKINI, BiAKPUTTS
KOHCTUTYIIIHHOTO IPOBa/?KEHHA Ha AaHil craznii o3HavyaTtuMme BTpydaHHsS KoH-
crutylitinoro Cyny Ykpainu y ciepy 3mailiCHEHHS IpaBOCyAAd CyAaMHU 3arasb-
HOI IOPUCOMKILII.

Haponui penyratu YKpainu xXodyTh oTpuMaTu Bin Koncruryiittnoro Cyny
YkpaiHu CBOEPIAHY IOPUANYHY KOHCYABTAILI0, PO3’ICHEHHS IIPaBHA i IOPAIKY
HeperAday CYZIOBUX PillleHb y MOPAAKY BUKAIOYHOT'O IPOBA?KEHHS Ta 3apyIUTH-
c4 MiATPUMKOIO cBO€i mo3ultii. BupilmeHHa TaKuX IUTaHb HE HAAEXKHUTH 110 I10B-
HoBaxXeHb KoHcTutyuitinoro Cyny Ykpainu.

BpaxoByrooun BHUKAQ[eHEe Ta Kepyrooduuch crarraMmu 147, 150 Koucruryrii
Yrpainu, crarramu 14, 39, 45, 50, 93 3akony Ykpainu «[Ipo KoHcTuTyLiinut
Cyn Ykpainw», Koncrurynititnuit Cyn YkpaiHu yxBaAuB BiIMOBUTH y BiAKPUTTL
KOHCTHUTYIIIHHOTO IIPOBa/?KEHHS Y CIIpaBi 3a KOHCTUTYILIIHHUM IToAaHHAM 40 Ha-
pomHux memyrtatTiB YKpainu npo odillifiHe TAyMadeHHsI TIOAOXKEHE craTei 4004,
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4005, 400°, 4007, 4008, 400° KpuMiHAABHO-IIPOIIECYAABHOTO KOAEKCY YKpainu
Ha mifcTaBi OyHKTY 3 crarTi 45 3akony Ykpainu «IIpo Komcrurynittnuit Cyng
Ykpaian» — HeminBinoMmuicte Korcruryuitinomy Cyny YKpaiHu IIUTaHb, IIOPY-
HIEeHUX Y KOHCTUTYIIIHHOMY MO/IaHHI.

g a a

12 xxoBTHa 2005 poxky Koucruryuitinuii Cyn YKpaiHH PO3TASHYB ITHTAHHS
PO BiAKPUTTHA KOHCTUTYIIHHOTO IIPOBA/XKEHHS y CIIPaBi 3a KOHCTUTYLIHHUM
nomaHHIM 62 HapoOHUX AenyTaTiB YKpainu imono BianmosimHocTi KoHcTHTyIii
Ykpainu (KoHcTHTyLifiHOCTI) 3akoHy YKpainu «IIpo ocobamnBoCTi mpuBaTHU3aliil
oinnprueMcTB [epzkaBHOI aKIlioHEepHOi KoMmmnaHii «YRppyAIpoM» Bia 9 KBiTHA
2004 poky Ne 1677-1V (Bimomocti BepxoBHoi Panu Ykpainu, 2004 p., Ne 29,
ct. 376) (cymna-momnoBimay Cranik C.P.).

Cy6’eKT ITpaBa Ha KOHCTUTYIIiiHe ITOfaHHda — 62 HapOAHUX AEyTaTH YKpai-
HU — 3BepHyBcs no KoHcruryniiHoro Cyny YKpaiHu 3 KAOIIOTAHHSM BHU3HATHU
3akoH Ykpainu «IIpo ocobAMBOCTI mpuBaTHU3Alll miaTpueMcTB [lepKaBHOI ak-
LHioHepHOi KoMnaHii «Ykppyanpom» Bix 9 kBiTHa 2004 poky Ne 1677-1V (maai —
3akoH) TaKuM, 110 He BianoBimae KoHcruTyii Ykpainu.

Hapopni nenyratu YKpaiHu BBasKaloTh, 1110 MiACTaBOIO OAS KOHCTUTYLIHHOTO
IIOIaHH4 € HEeBiAMIOBIAHICTh 3aKoHy ctaTTam 13, 19, 22, 24 42, 85, 92 KoHcTH-
Tywil YRpainm.

Y KOHCTUTYLIIHHOMY ITOIaHHI 3a3HaYa€ThCs, 1110 3TiAHO 3 IyHKTaMHu 3, 36 yac-
TuHY nepuoi crarTi 85 KoHcTHTylii YKpaiHu 1o moBHOBaXKeHb BepxoBHo1 Pagu
YKpaiHu HaAeXHUThb, 30KpeMa, IPUNHATTA 3aKOHIB, 3aTBEPAXKEHHS IIE€PEAIKY
00’eKTiB IIpaBa Aep:KaBHOI BAACHOCTI, IO He MifAITaloTh IIpUBaTH3Aallil, BU3HA-
YeHHs [IPaBOBHX 3acall BUAYYEHHS 00’€KTiB IIpaBa IIPUBATHOI BAACHOCTI.

Ha nymMKy HapogHUX AenyTaTiB YKpaiHu, mpuBaTHU3allis 0yab-IKOTo aepiKaB-
HOTrO MalHa BiOyBaeThCsd BiAIIOBIAHO 40 3aKOHOAABCTBA 32 €AWHUM IIOPSIKOM,
a y CleliaAbHOMY 3aKOHi JAd MiATIPHUEMCTB BiATIOBiAHOI raAy3i MOXKYyTb BCTAHOB-
AIOBATHCS IIEBHI 0COOAMBOCTI 100 ITpUBATH3Allil, ITOB’s13aHi 13 crieliudikoo ra-
Ay3i. BcTaHOBAEHHS clielliaAbHUX IIPUBATHU3AlIIMHNX IPOLEAYp OAT OAHOTIO IIif-
IIPUEMCTBA € IePEBUIIIEHHAM BepxoBHOI0 Panoro YKpaiHu CBOIX IIOBHOBaXKEHb.

Y KAOTIOTAHHI 3BepTAEThCHI yBara Ha Te, 10 3aKOHOM BH3HAYAETHCS OCOOAH-
BUH NOPANOK IIpUBaTH3allil MiAIPHUEMCTB, SIKi BXOAATH OO CKaany [lepskaBHOL
akIlioHepHoi KoMmaHii «YKppyanpom» (naai — JAK «Ykppyamnpom»). HapoaHi ne-
IIyTaTu YKpaiHu 3a3Ha4aioTh, 1110 TUM CAMHM 00MeXKYIOThCH IependadeHi 3aKo-
HOABCTBOM ITpaBa IPAaLiBHUKIB HiAIPUEMCTB, L0 IPUBATUIYIOTHECHI, Ha IIPH-
O0aHHS] aKIi [IUX HiAIIPUEMCTB Ta He MOIIHUPIOIOTHCS BUMOTH aHTHMOHOIIOAB-
HOTO 3aKOHOJAaBCTBA Ha KOHKPETHO BU3HAYEHUX CY0’€KTiB.

ABTOPH KOHCTUTYIIIHHOTO IIOJAHHS apryMEHTYIOTh CBOE TBEPIKEHHS HEBiI-
IIOBiAHICTIO 3aKOHY ITOAOXKEHHAM ['0CIIomapCchKoro KogeKCcy YKpaiHu Ta iHIIUM
3aKOHOZIaBYUM aKTaM YKpaiHu.

Bupimyroyn nuTaHHA HIOA0 BiOAKPUTTA KOHCTUTYILIHHOTO MHPOBAMKEHHS Y
crupasi, Koncturyniinuit Cyn YKpaiHu BUXOOUTE 3 TaKOTO.

Bigmnosinzo no KorcTuTyilii YKpaiHu 3aKOHU Ta iHIII ITpaBOBi aKTU BU3HAIOTH-
CS HEKOHCTUTYLIHHUMU ITOBHICTIO YU B OKPEMIill 4aCTHHI, SKIII0 BOHU He BiAIlO-
BimaroTb KoHcTuTy1ii YKpainu abo gkio 6yaa mopyIeHa mpoleaypa ix po3rasany,
yXBaAeHHS abo HaOpaHHS HUMH YUHHOCTI (YacTuHAa mepiua crarti 152).

9K cBiMYNUTH aHaAi3 HaJaHUX MaTepiasiB, KOHCTUTYIIiHHe HOMAaHHA HE Mic-
TUTH IIPABOBOT0 OOI'PYHTYBAaHHS TBEPAKEHb II0/I0 HEKOHCTUTYIIIHHOCTI 3aKO0HY,
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AKWH OCIOPIOETHCS, K TOro BuMarae 3akoH YKpainu «IIpo KoHctutrymiiHmi
Cyn Yrpaium». 3o0kpeMa, He OOIpyHTOBAHO TBEPIKEHHS CyD’€KTa IIpaBa Ha KOH-
CTHUTYLiHE IoJaHHS PO oOCITrH MOBHOBaXKeHb BepxoBHoI Panu Ykpainu, Ha-
nauux it Koncrurynieo Ykpainu.

Koucrurynitiauii Cyn YKpaiHu BHCAOBHB IIPaBOBY IIO3UILiI0 CTOCOBHO IIOBHO-
BaKeHb BepxoBHOiI Pagu Ykpainu y cBoix pimeHHax Bim 1 aunHa 1998 poky
Ne 9-p11/98 y cnpasi 1mono npuBaTHU3aliii fep:KaBHOTO MaifHa, Bix 28 BepecHd
2000 poky Ne 10-pr/2000 y cnpaBi Ipo IIpuBaTH3ALLI0 AEP3KABHOIO JKUTAOBOTO
doumay, Big 17 xoBTHA 2002 poky Ne 17-prn/2002 y cupaBi 11040 TOBHOBAaXKHO-
cti BepxoBHoi Pangu Ykpainu, Big 10 gyepBHa 2003 poky Ne 11-p/2003 y cripasi
IIpo MopaTopill Ha IPUMYCOBY peaasizaliiro MaiiHa Ta BucHoBky KoHcTUuTyIifiHO-
ro Cyny Ykpainu Bixg 25 0epe3ns 1999 poky Ne 1-B/99 y ciipaBi Ipo BHECEHHS
3MiH mo crarTi 98 KoHcruTyilii YKpainu, 3ayBaKHUBIIIH, 1110 BUKAIOYHO 3aKOHAMH
YkpaiHu BU3HAYa€ThCSA IPAaBOBUI PEXKUM BAACHOCTi, B OCHOBI IKOI'0 — KOHCTH-
TYLiHHI [I0AOKEHHS, KOHKPETU30BaHi B 3aK0oHAaX, 9Ki MOXKYTh MICTUTH Y IIeBHi
0COOAMBOCTI IPABOBOI'O PEXHUMY THX YU iHIIIHX (pOPM BAACHOCTI.

Takum ynHOM, 3aK0oH YKpainu «[Ipo ocobamnBoCTI mpuBaTH3allil DiATIPHEMCTB
epzxaBHOI aKIlioHEpHOI KOMIIaHii «YKPPYAIPOM» HE € BUHATKOM y 3aKOHOIaB-
4iii migapHOCTI BepxoBHOI Pagm YKpaiHM CTOCOBHO ITpuUBaTH3allil AeP3KaBHOTO
MatiiHa. 3rigHo 3 KoHctutyuiero Ykpainu BepxoBHa Pana Ykpainu noBHoBaxkHa
Ipu¥MaTH 3aKOHHU (IIYHKT 3 YacTHHU IepHIoi ctarTi 85), BUKAIOYHO 3aKOHAMHU
Ykpainu BU3Ha4YaeThCd IPABOBUH PEXKUM BAACHOCTI (IIYHKT 7 YaCTHHHU IIepIIol
crarTi 92). OcHOBHUM 3aK0oH YKpaiHU KOHKPETHO He BU3HA4Ya€, CTOCOBHO IKUX
caMe 00’€KTiB Ta sIKi yMOBH MOXKYTb OyTH BCTaHOBA€HI BepxoBHOI0 Panmoro Ykpa-
iHH IpHU 3aKOHOAABYOMY PETYAIOBaHHI IPaBOBOTO PEKUMY BAACHOCTI. Y JaHOMY
BUIIAJKY BiAIoBigHO no crateit 150, 152 KoHcrutyuii YKpainu, nyHKTy 1 crart-
Ti 13, myHKTY 2 cTarTi 45 3akony Ykpainu «(1po Koucrurynitinuii Cyn Ykpainm»
iICTaB JAS BiAKPUTTA KOHCTUTYIIIHHOTO IIPOBA3KEHHS y CIIPaBi HEMAE.

3rinno 3 KoHctutyliero YKpainu no noBHoBaxeHb KoHctutrynitinoro Cynay
YKpaiHu HaAeKUTh BUPilIeHH] IUTAaHb IPo BianosBinHicTs KoHcTUTyLI YKpaiHu
(koHCTHUTYIIIHHICTE) 3aKOHIB Ta iHIINX IIPaBOBUX aKTiB BepxoBHoI Panu Ykpai-
HU, akTiB IIpesunenrta Ykpainu, Kabinery MinicTpiB Ykpainu, npaBoBHX aKTiB
BepxoBHoi Pagu ABToHOMHOI Peciy6aiku Kpum (crarts 150).

[ITo 3k cTOoCyeTbCH MOPYLHIEHUX YV KOHCTUTYIIHHOMY IIOJAaHHI IUTaHb PiBHOCTI
IIpaB IPAalliBHUKIB MiAIIPUEMCTB, 110 IPUBATHU3YIOThECH, To KoHcruTymiinuit Cyn
YKpaiHU BHCAOBUB CBOIO IIpaBOBY Io3ullifo B PimenHi Bix 1 rpyaxa 2004 poky
Neo 18-prr/2004 y cnpaBi Ipo 0XOPOHIOBAHUM 3aKOHOM iHTepec, a came: «KoHCTH-
TylLid YKpaiHM Ta 4YMHHE 3aKOHOJABCTBO HE IIE€PEIIKO/XKAIOTh aKIIOHEPYy —
¢izuuHi# 0cobi — 3axUIaTH CBOI Oe3IocepeaHi 3aKOHHI iHTEPECH IIIASIXOM 3Bep-
HEHH4 gK [0 CY[iB 3araAbHOI IOPHUCAUKILII, TaK i O roCIIofapChKUX CYAiB Ha IIif-
craBi crarelt 8, 55 Koncruryiii Ykpainw». ¥ 3B’a3Ky 3 uuM Koncruryuiinuit Cyng
YKpainu BBaxKae, 110 BiAIIOBiAHO a0 NYHKTY 3 cTaTrti 45 3akoHy YKpainu «IIpo
Koucruryuitinuit Cyn YKpaiHu» DUTaHHS, IOPYIIeHI B KOHCTUTYILIIHHOMY II01aH-
Hi, Korcruryuitinomy Cyny YKpaiHu HeminBimomdi.

Bigmnosinzo no 3akony Ykpainu «IIpo Kouncrurynitinuit Cyn YKpaiHu» y KOH-
CTUTYLIIHHOMY IIOJAHHi TIOBUHHO OyTH 3a3HA4Y€HO IIPABOBE OOIPYHTYBAHHS TBEP-
JZKEHb 100 HEKOHCTHUTYIIHHOCTI IIPpaBOBOro akTa abo OKPEMHX HOTro ITI0AOKEHb
(myHkT 4 yacTuHU Apyroi crarTi 39). ¥ KOHCTUTYILIIMHOMY MOMaHHI, 9K 3a3Hada-
AOCBH BUIIIE, HE HAJAHO BiAIIOBIAHOTO IIPABOBOTO OOIPYHTYBAHHS TBEPAKEHE ITPO
HEKOHCTHUTYILiHHicT 3aKoHy. HaponHi nemyraTtu YKpaiHu, NOPYUIYIOYHN THTAHHS
Ipo HeBiAnoBigHicTs 3akoHy KoHcTuTyLii YKpaiHu, o0rpyHTOBYIOTh HEKOHCTH-
TYLiHHICTB THM, III0 BiH CyepeduTh HopMaM ['ocriogapchKoro KogeKkcy YKpainy,
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3akoHy Ykpainu «IIpo mpuBaTHU3allilo AepKaBHOI'O MaiiHa», IOAOXKEHHAM [lep-
JKaBHOI IporpaMu npuBatusalii Ha 2000—2002 poxu, 3aTBepAXKeHO0I 3aKOHOM
Ykpainu «IIpo epzxaBHy nporpamy npuBatusaiii» Big 18 tpaBuHa 2000 poky
No 1723-III. 3riguo 3i crarrero 150 Koncrutyii Ykpainu, crarreio 14 3akoHy
Ykpainu (Ipo Korncruryuitinuit Cyn YKpainu» 1o moBHoBaxKeHb KOHCTUTYIIHHO-
ro Cyny YkpaiHu He HaA€XKUTHh IIUTAHHS II0/10 3aKOHHOCTI aKTiB OpraHiB aep-
SKaBHOI BAQIH.

BpaxoByroouu BUKAQEHE Ta KEPYIOYUCh cTaTTaMu 147, 150, 152 KoncTuTyii
Ykpainu, crartamu 13, 39, 45, 50 3akony Ykpainu «IIpo Koncrurynitiauii Cyxg
Ykpainw», Koncrurynitinuit Cyn YkpaiHu yXBaAuB BiZIMOBUTH y BiAKPUTTI KOH-
CTUTYLIMHOIO IIPOBA[KEHHS y CIIpaBl 3a KOHCTUTYLIMHUM HOAaHHAM 62 Ha-
POOHUX AenyTaTiB YKpainu mono BiamnosigHocTi KoHeruTyii Ykpainu (KOHCTH-
TyuiiHocTi) 3akonHy YKpainm «IIpo ocobawmBocTi IpuBaTH3allii MiAIIpHEMCTB
[ep:xkaBHOI akIlioHepHoi KoMmaHii «Ykppyamnpom» Bim 9 kBitHa 2004 poky
Ne 1677-1V Ha migcraBi OyHKTIB 2, 3 ctaTTti 45 3akony Ykpainu «[Ipo Konctuty-
nitinuit Cyn YkpaiHn» — HEBiAIOBIAHICTE KOHCTUTYIIIHOTIO TTIOAaHHS BUMOTaM,
nependbagvenuM Koucruryuiero Ykpainu, 3akonoMm Ykpainu «[Ipo KoHcTuTyItifi-
Hu#t Cyn Ykpainw», Ta HemiaBimomdyicts KoncTuryuitinomy Cyny YKpaiHu mu-
TaHb, IOPYIIEHUX Y KOHCTUTYILIHOMY ITOaHHI.

a aa

13 xoBTHa 2005 poky Koncruryuifinuii Cyn YKpaiHH PO3TASHYB NUTAHHS
11010 BiAKPHUTTS KOHCTUTYLIIHHOTO IPOBA/?KEHHS V CIIpaBi 3a KOHCTUTYLIHHUM
3BEpHEHHSIM rpoMaadHuHa M. mpo odilifiHe TAymMadeHHS IIOAOXKEHb ab3alliB
BOCBMOTO, AE€B’ATOr0, OAUHAAISTOTO, ABAHAAIIATOr0, TPUHAAIATOIO cTaTTi 1,
4acTHH APYroi, TpeThoi, ciMHaauaToi ctaTti 24 3akony Ykpainu «[Ipo HayKoOBy
Ta HayKOBO-TE€XHIUHY AidabHICTEH» Bif 13 rpyaHsa 1991 poky Ne 1977-XII (Bimo-
MocTi BepxoBHoi Panu Ykpainu, 1992 p., Ne 12, ct. 165) 3 HACTYyIIHUMHU 3MiHaMH
(cymms-monoBimau [Tmenuynnii B.T.).

Cy6’ekT mpaBa Ha KOHCTUTYLiHHEe 3BEpHEHHS — IpoMaagdHuH M. — 3BEepHYB-
ca no Koncruryuifinoro Cyay YKpaiHH 3 KAOIIOTAHHAM AaTH odirifine Tayma-
YeHHS II0AOXKEHb ab3alliB BOCBMOTO, AEB’STOr0, OAUHAAISTOr0, JBaAHAIIIATOTO,
TPUHAAIIATOTO CTATTi 1, yacTHUH Apyroi, TpeThoi, ciMHaaIgaToi craTti 24 3aKoHy
Ykpainu «[Ipo HayKOBY Ta HAYKOBO-TEXHIUHY AiIABHICTB» (Iaai — 3aKoOH) B yac-
THHI 3apaxyBaHHH 4acy IOIEePeaHbOI POOOTH [0 CTaxXy AepPKaBHOI CAyKOH.

Ipomanguua M. akiieHTye Ha HeoOximHocTi posraany Koucruryuifinum Cy-
OOM YKpaiHH KAOIIOTAHHA PO odilifiHe TAyMadeHHsI ITOAOKEHb 3a3Ha4YeHHUX
cTarel i BBaxkae 00IPyHTOBAaHHMHU Ta AOCTATHIMHU (DaKTH, HaBeAEHI y KOHCTHUTY-
IifHOMY 3BE€PHEHHI Ta [OAY4YEHHX /0 HbOTO MaTepiasax.

Koncrurynitinuii Cyn YKpaiHy, BUBYUBIIN KOHCTUTYIIH{HEe 3BepHEHHS Ta J10-
Ay4YeHi o HbOTO MaTepiaal, BUXOAUTE 3 TAKOTO.

AHaai3 KOHCTUTYIIMHOIO 3BEpHEHHd Ta AOAaHUX 0 HBOTO MaTepiasiB cBim-
4UTH, 110 rpoMaagaHuH M. 20 6epesua 2002 poKy 3BEpHYBCS A0 MICIIEBOTO CYAY
3i ckapromwo Ha fii mocamoBoi ocobu IIpoAeTapChHKOTO PaliOHHOTO YIIPaBAIHHS
[Teucitinoro pouay Yrpainu y micti JJoHenbKy (Dasi — YrpaBainusa poHAY) 11010
BiIMOBU y IPOBEAEHHI ITIepepaxyHKy I1eHCii. [IprYnHOoI0 3BepHEHHS I'POMAaIIHU-
Ha M. mo cyay mocAyKuB (PaKT BiIMOBH y 3apaxyBaHHi dacy poboTu B [JepzkaB-
HOMY ITPOEKTHOMY i HAyKOBO-/I0CAITHOMY iHCTHTYTi IIPOMHCAOBOTO Oy AiBHUIITBA
«JTonenbkuil [Ipom6yn H/I mpoekT» [0 cTaxky HAyKOBOI AiSABHOCTI, IKa y IIO-
[AABIIIOMY 3apaxoByBajsacs 0 40 cTaxKy aepzkaBHOI cayxk6u. Pimenuawm ITpoae-
TapChbKOI'0 padioHHOro cyny Mmicra [JoHelnbka Bizm 8 TpaBHa 2002 pokKy ckapry
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rpoMangHuHa M. 6yao 3amoBoAeHO. PazoM 3 TUM yXBaAOK aAIEASIIHHOTO Cyny
Ionernpkoi obaacti Big 22 anmnHa 2002 poKy 3a aneAsdIifHOI0 CKaprorm YIpas-
AiHHS POHIY cripaBy OyAO HATIPABAEHO Ha HOBUH CYZOBUI PO3TAS 10 CyAY HEp-
moi incranmii. Pintenuam [IpoaeTapcbkoro paioHHOTO cyay MicTta JloHelbKa Big
12 BepecHsa 2002 poky ckapry rpoMaasHuHa M. 3asuiiieHo 6e3 3a10BOACHHSI.
YxBaaoro Koaerii cynais CynoBoi masaTH y IUBIABHUX clipaBax BepxosHoro Cymy
Ykpainu y 3a10BOAEHHI KacallifHOI CKapTH aBTopa 3BEPHEHHS OYAO BiIMOBAEHO.

J1o KOHCTHTYILIIHHOrO 3BepHEHHS JOAaHI AMCTH-BIAIOBi Al mocagoBUX ocib 1eH-
TPaAbHUX OpPraHiB BHKOHAaBYO0I BAaAu YKpaiHU y cdepax COLiaabHOI IIOAITHKH,
HayKM Ta IIeHCIiHHUX NUTaHb, e BKa3yIOThCS NPHUYMHH He3apaxyBaHHS OO0 Ha-
YKOBOI'O CTaxXKy 4acy poboTH B 3a3HAYEHOMY HAYKOBO-IOCAITHOMY IHCTUTYTI 3 I10-
CHAAHHYIM Ha BiIIOBIIHI IIOAOXKEHHS 3aKOHO/AaBCTBA.

3rigHo 3i crarrero 94 3akony Ykpainu «[Ipo Koncruryuittnuit Cyn Ykpainu»
HiICTaBOIO AT KOHCTUTYLIIMHOT0 3BepHEHHS 11010 odiltifiHoro TaymadeHHsd KoH-
cTuTylii YKpaiHu Ta 3aKoHiB YKpaiHUu € HasgBHICTb HEOJHO3HAYHOI'O 3aCTOCYBaH-
HA noAaoxkeHb KoHcTutylil Ykpainu abo 3akoHIB YKpaiHu cymamu YKpaiHw, iH-
IIUMH OpraHaMM Oep3KaBHOI BAamM, SKIIO CyO’€KT IIpaBa Ha KOHCTUTYIIHHe
3BepPHEHHS BBa¥Kae, IO 11e MOKe IIPHU3BECTH ab0 IIPU3BEAO 10 IOPYIIEHHS Horo
KOHCTHUTYLIIHHUX ITpaB i cBo6O .

Bupinryrogu crip y IIUX IpaBOBiTHOCHHAX, YIIpaBAiHHA POHAY, SK i cyau 3a-
TaAbHOI IOPUCOUKILII, Oe3rmocepeaHbO MOAOKEHHS ab3alliB BOCBMOT0, AEB’SITOTO,
OOMHAAIATOTO, ABAHAAIIATOI0, TPUHAAIATOrO CTaTTi 1, YacTUH Apyroi, TpeTwoi,
cimuanigaroi crarti 24 3akoHy He 3acTocoByBaau. OTke, PaKTH HEOJHO3ZHAYHO-
I'0 3aCTOCYBaHHS OCIIOPIOBAHHUX V KOHCTUTYIIMHOMY 3BepHEHHI IIOAOKEHb CTa-
Teit 3akoHy BincyTHi. Pa3oM 3 TUM pillleHHd CyAiB 3araabHOI IOPUCAUKILIT PiZHUX
iHCTaHIIIY Yy KOHKpPETHIH cIpaBi MiXK TUMH CaMHMH CTOPOHAMH, IIPO TOH Ke
IpenMeT i 3 THX 3Ke MifICTaB He BU3HAETHCS (PAKTOM HEOJHO3HAYHOTO 3aCTOCY-
BaHHYI HOPMH 3aKOHY.

OCKiABKY fomaHi 40 KOHCTUTYLIIMHOI'O 3BEepHEHHS AMCTH-BIAIIOBIiAiI ITocamo-
BHUX 0Ci0 IIeHTpPaABPHUX OPraHiB BUKOHABYOI BAAH YKpaiHU IIIOA0 3apaxyBaHHs
Jacy poboTu rpoMansgHuHAa M. 10 HAYKOBOTO CTaXKy HE € aKTaMH [IPaB03acToCy-
BaHHS, TO TaKi MaTepiasn He MOXKYTb OpaTHCcs [0 yBaru IIpy BUPIIIeHH] THTAaH-
HS IIPO HasIBHICTb HEOHO3HAYHOTO 3aCTOCYBaHHS IIOAOXKEHb 3aKOHY.

®aKTHUYHO ¥ KOHCTUTYLIIHHOMY 3B€pHEHHI I'poMaagHUH M. BUCAOBAIOE BAACHE
OayeHHs CHUTyallil IIIOM0 BiZHECEHHs [I0CaJ CTAapIIOTO iHXKeHepa Ta iHXKeHepa
IepiIoi KaTeropii A0 mepeaiky rmocag HAYyKOBUX IIPAlliBHUKIB Iep:KaBHUX HAYKO-
BHUX YCTAHOB i opraHi3ariiii, mepebyBaHHS Ha IKHUX 3aPaxX0OBYETHCS OO CTAXKy Oep-
JKaBHOI CAYzKOM [As HapaxyBaHHS IIE€HCI{ 9K qep:KaBHOMY CAY?KOOBITIO.

BcTaHOBAEGHHS IIHOTO (PaKTy, L0 MaE IOPUANYHE 3HAYEHHS, HAACXKHUTBH OO
KOMIIETEHILil CyaiB 3arasbHOI IOPUCAUKILI i BigmoBimHo mo crarTi 14 3akoHy
Ykpainu «IIpo Korncruryuitinuit Cyn Ykpainw» HeniaBigomde KoHcTuTynifiHOMY
Cyny YkpaiHu.

BpaxoByrooun BHUKAa[eHe Ta Kepyroouuch crarraMmu 147, 150 Koucruryii
Ykpainu, crartamu 13, 14, 42, 45, 50, 94 3akony Ykpainu «[Ipo KoHcTUTyIIiH-
"Huit Cyn Ykpainw», Korncrurynitinuii Cyn YkpaiHH yXBaauB BiIMOBUTHU Y Bil-
KPHUTTI KOHCTUTYLIIHHOIO IPOBAAXKEHHH Y CIIpaBi 3a KOHCTUTYILIIHHUM 3BEPHEH-
HAM rpoMaagHuHa M. mpo odillifiHe TAyMadeHHs [IOAOXKEHb ab3alliB BOCEMOTO,
J€B’SITOTO, OAUHAATOr0, ABAHAAIATOI0, TPUHAAISTOTO CTATTi 1, YacTUH ApY-
roi, TpeTroi, ciMmHaaNAaToi crarti 24 3akoHy YKpaiHu «IIpo HayKoBy Ta HayKo-
BO-TEXHIYHYy AiFABHICTB» Ha MifcTaBi NyHKTIB 2, 3 crarTti 45 3akoHy YKpaiHu
«IIpo Koucruryuitinu#t Cyn YKpaiHW» — HEBLANOBIAHICTE KOHCTUTYIIiHHOTIO
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3BEpPHEHHs BUMoraM, nepeadadeHuM Koncruryiliero Ykpainu Ta 3akoHoM YKpa-
inn «JIpo Koncruryuitinuii Cyn Ykpainw»; HeniaBigomuicts KoHCcTHUTYHIHHOMY
Cyny YKpaiHu HUTaHb, HOPYLIEHUX Y KOHCTUTYIIIHHOMY 3BEpHEHHI.

a a Q

13 xoBTHa 2005 poky Koncrutryuitinuii Cyn YKpaiHH pPO3TASHYB NUTAHHS
1100 BiAKPUTTA KOHCTUTYLIIMHOTO MPOBa/KEHHS Y CIIpaBi 3a KOHCTUTYLIHHUM
3BepHEHHSM rpoMangHuHa T. mpo odirifiHe TAyMadeHHS MIOAOKEHb YaCTUHHU
neproi crarti 38 Koncrurynii Ykpainu, yacTuHH nepuioi crarrti 1, nyHKTY 1
JacTUHHU nepiuoi crarTi 3 3akoHy Ykpainu «IIpo craTyc HapomHOTO AelyTaTra
Ykpainw» Big 22 6epesnsa 2001 poxky Ne 2328-III (Bimomocti BepxoBHoi Panu
Ykpainu, 2001 p., Ne 42, ct. 212), yacTuHU cboMoi cTaTTi 15 3akoHy YKpainu
dIpo BHOOpPH HapomHUX nemnyTarTiB Yrpainm» Bin 18 xoBTHa 2001 poky
Ne 2766-1II (Binomocti BepxoBHoi Pagu Ykpainu, 2001 p., Ne 51—52, cT. 265) 3
IOJAABIINMHU 3MiHAMHU Ta AOIIOBHEHHAMHU (cyand-nomnosinayd CeaiBoH M.d.).

F'pomanguma T. — KOAMMIHIY HapomHUH AemnyTaT YKpaiHH, ITOBHOBaXKeHHH
gKOT'0 OyAM IIPUITHHEHI JOCTPOKOBO Y 3B’I3KYy 3 IIPU3HAYEHHAM Ha r1ocany MiHi-
CTpa eKOHOMiKH YKpaiHu — 3BepHyBcsa no KoHcrutyuifinoro Cyny Ykpainu 3
KAOIIOTaHHSAM AaTH oillifiHe TAyMa4YeHHs IIOAOKEHb YaCTHHH Iepiroi craTti 38
Koncrurynii Ykpainu, gactunu nepoi crarri 1, MyHKTy 1 4acTHHH HepIioi
craTti 3 3akoHy YKpainu «IIpo craTyc HapogHOro AellyTaTa YKpaiHu», YaCTHHU
cromoi crarTi 15 3akony Ykpainu «[Ipo BuOOpu HApOAHUX AEIyTaTiB YKpaiHu»
o0 3abe3redeHHs KOHCTUTYIIIHHOTO ITpaBa rpoMaadH OpaTH y4acThb B yIIpaB-
AlHHI nepKaBHHUMHU CIIpaBaMH.

BignoBigHo no yactuHu nepiroi crarti 38 KoHcrutyilili Ykpainu rpomaasgHu
MaroTh IIPaBoO OpPaTH y4acTb B YIIPaBAiHHI AepKaBHUMH CIIpaBaMH, y BCEyKpa-
iHCPKOMY Ta MiclieBUX pedpepeHayMax, BiAbHO o6upaTH i 6yTH o6paHuMu 10 Op-
raHiB Aep:KaBHOI BAQIY Ta OPTraHiB MiCIIeBOI0 caMOBpaAyBaHHd. 3rigHo 3 3ako-
HoM Ykpainu «IIpo craTyc HapomHoOro AemnyTrara YKpaiHW» HapoaHUH mernyTat
Ykpainu € o6paHuil BianoBigHo no 3akoHy YKpainu «IIpo BUbopHu HAPOAHUX 1e-
nyTaTtiB YKpaiHn» IpeacTaBHUK YKpaiHCchbKoro Haponay v BepxosHi#t Pami Ykpai-
HH i yTIOBHOBaXK€HHUM HUM IIPOTATOM CTPOKY AEIyTaTChKHUX IIOBHOBaXKEHb 3MiHC-
HIOBATH [I0BHOBarKeHHs, nepenbdbadeni Kouncruryiliero YKpainu Ta 3aKoHaMHU YK-
paiHu (JacTHHA Iepiia cTarTi 1); HapogHuH nenyTat He Mae IIpaBa OyTH 9YAeHOM
Kabinety MiHicTpiB YKpaiHH, KEpiBHHKOM IIEHTPaABHOTO OPTraHy BHUKOHABYOI
BAaaau (MyHKT 1 yacTuHU nepiioi crarti 3). BianoBigHo 10 YacTUHU CbOMO] cTaT-
Ti 15 3akony Ykpainu «(Ipo Bubopu HAPOAHUX AENyTaTiB YKpaiHH» IIOBTOPHI Ta
IIPOMizKHI BHOOPH HapOAHOIO [elyTarTa B OAHOMAHAATHOMY OKPY3i IIPOTIrOM
OIHOT'O POKY [0 [IHS IIPOBEAEHHS YEePTOBUX BHOOPIB HE IIPOBOAATHCS.

Heob6xigHicTh B 0(imiliHOMY TAyMa4YeHHi 3a3Ha4YeHUX [T0AOKeHb KOHCTHUTYIIIT 1
3aKOHIB YKpaiHH aBTOP KAOIIOTAHHS OOI'DYHTOBYE THM, IO BCTAHOBAECHA 3aKO-
HoM YKpainu «IIpo craTyc HapoaHOTO aemnyrara YKpaiHn» 3ab60poHa CyMillleHHs
BIATIOBIHUX Iocaz Ta nependadeHa 3akoHoM YKpainu «IIpo Bubopu HapoaHUX
[eIyTaTiB YKpaiHu» 3a00poHa IIPOBOAUTH IIOBTOPHI Ta IIPOMiXKHI BHOOpH Ha-
poOHOTO AelyTaTa YKpaiHu B OAHOMAaHIATHOMY OKpPY3i HPOTATOM OJHOTO POKY
[0 HS IIPOBeIeHHs YepProBUX BHOOPIB MOPYIlye KOHCTUTYIiHHE IIpaBo rpoMa-
OSH OpaTH y49acTh B yIIPaBAIHHI fepKaBHUMH CIIpABaMHU Ta IIPaBO I'POMasIHHU-
Ha T. «aK mpencTaBHUKA YKpaiHCBKOTO Hapony y BepxosHi#t Paxi Ykpainw».

Bupinryroqn nUTaHHA MO0 BiAKPHUTTS KOHCTHTYIIIHHOIO IIPOBA/KEHHS Yy
cupasi, Korcruryniinuit Cyn Ykpainu BUXOOUTE 3 TaKOTO.

31



Bicrnurx Koncmumyuiiinozo Cydy Ykpainu 1/2006

BignoBigHo no craTti 94 3akony Ykpainu «IIpo Kouncruryuitinuil Cyn Ykpai-
HID TiICTAaBOIO JAS KOHCTHUTYIIIHHOTO 3BEpHEHHS 1100 OMIIifHOr0 TAYyMadeHHs
Koucrutyuii YkpaiHu Ta 3aKOHIB YKpaiHU € HagBHICTh HEOJHO3HAYHOTI'O 3aCTO-
cyBaHHSd IToAOKeHb KoHctutyiii Ykpainu abo 3akoHiB YKpaiHu cymamu YKpai-
HY, IHIITUMH OpraHaMH Aep:KaBHOI BAAIH, SIKIIO Cy0 €KT ITpaBa Ha KOHCTHUTYILiH-
He 3BEpHEHHS BBaxKae, IO I1e MOXKe IIPH3BECTH ab0 IIPHU3BEAO [0 ITOPYIIEHHS
HOTro KOHCTUTYIIHHUX ITpaB i cBOOOI.

OpHak y KOHCTUTYLIIMHOMY 3BEPHEHHI Ta HOAYYEHUX [0 HBOTO MaTepiasax
BiACyTHI (haKTH HEOQHO3HAYHOIO 3aCTOCYBaHHS CyJaMH YKpaiHH, iHINHMH Op-
raHaMu JIep:KaBHOI BAaIU MOAOXKEHb JacTHHU Itepmioi crarti 38 KoHcTuTyii
YKpainu, 4acTHHHU Hepuoi crarTi 1, nyHKTy 1 yacTuHH nepuoi crarti 3 3aKoHy
Ykpainu «IIpo craTyc HapoaHOTO AelyTaTa YKpaiHu», YaCTHUHHU ChoMoi cTaTTti 15
3akony Ykpainu «IIpo BUOOpH HApPOAHUX AEIyTaTiB YKpaiHu».

Kpim Toro, 3Bepratounuch no Koncruryniinoro Cyny YKpaiHu 3 KAOIIOTAHHAM
JatH odiliffHe TAyMadeHHd 3a3Ha4YeHUX IToA0KeHb KoHcTuTyii i 3aKoHIB YKpa-
iHu, rpomaggHuH T. PaKTUYIHO MOPYUIYE TUTAHHS ITPO BiAIOBIAHICTH TOAOXKEHD
3aKOHIB YKpainu «[Ipo craTyc HapogHoTro AemyTata YKpainwm», «[Ipo Bubopu Ha-
ponHuxX AenyTariB Ykpainm» KoHcTutyuii YKpaiHu (KOHCTUTYLIHHICTE) Ta 4ac-
THHI HepiIiit ctarti 1, myHKTy 1 9acTuHH Hepmoi crarrti 24 3akoHy YKpaiHu
«IIpo craryc HaponHoro fAemnyraTa YKpainu». IIpore 3rinHo 3i crarTeio 150 Kon-
crutyuii Ykpainu, crarreio 40 3akony Ykpainu «Ipo Koncruryuittumit Cyn
YKpaiHu» rpoMaasgHu He € cy0’eKTaMu IIpaBa Ha KOHCTHTYIIIHHE ITIOaHHd 3 ITH-
TaHb KOHCTUTYILIHHOCTI 3aKOHIB YKpaiHu, a ImopyllleHe aBTOPOM KOHCTHUTYIIiN-
HOT'O 3BEPHEHHH MUTAHH4 010 BiAIIOBITHOCTI OMHUX ITOAOKEHDb 3aKOHIB iHIIITUM
iX ITOAOKEHHAM HE HaA€XKUTh [0 IOBHOBaXkKeHb KoHcTUTyLiHHOTO Cyny YKpainu
(crarti 147, 150 Koucruryuii Ykpainu, crarti 13, 14 3akonHy Ykpainu «IIpo
Konucrurynittnuit Cyn Ykpainm»).

[MTuTaHHA HECYMiICHOCTI AEeNyTaTCHKOTO MaHaaTa 3 iHIINMU BHAAMH AigABHO-
cTi HeomHOpa3oBo BupilryBasuca Koncruryuiinum CymnoM YKpaiHu (pillleHHS
Big 13 TpaBHa 1997 poky, 13 TpaBHa 1998 poky, 4 aunHa 2002 poky Ta iHIIi).
[ITomo mocaz HapomHOTO AemyTaTa YKpainu i uaeHa Kabinery MinicTpiB Ykpai-
HHU, TO IIpaBoBa no3uilisa Korncruryuitinoro Cyny YKpaiHHu HoAdrae y HEIpHUILyC-
THUMOCT] iX moeqHaHHs 6e3 OyAb-IKHUX BUHATKIB.

Buxongyu 3 BUKAQOEHOTO Ta Kepyroduuchk crartamu 147, 150 Koucrutyrrii
Ykpainn, crarramu 45, 50, 94 3akony Ykpainm «JIpo Koncruryuitinuiti Cyn
Ykpaiaw», Koncruryuitiauit Cyn YkpaiHu yXBaAUB BiIMOBUTH Y BIIKPUTTI KOH-
CTUTYLINHOTO IIPOBA/KEHHH y CIIpaBi 3a KOHCTUTYILIMHUM 3BE€pHEHHSIM IpoMa-
nsgauHa T. mpo odilifiHe TAyMadeHHs IIOAOXKEHb YaCTUHU Iepirnoi crarti 38
Koncrurynii Ykpainu, yacTUHU Iepiioi ctaTTi 1, IMyHKTY 1 4acTHHU IepuIoi
crarti 3 3akony YKpainu «[Ipo craTyc HapogHOTro AenyraTa YKpaiHu», YaCTUHU
croMoi crarTi 15 3akony Ykpainu «Ipo Bubopu HapoAHUX AEIyTaTiB YKpaiHw»
Ha mifgcrasi NyHKTIB 2, 3 crarTi 45 3akony Ykpainu «[Ipo Koncruryuitinuit Cyng
YKpaiHu» — HEBIAIOBINHICT, KOHCTUTYILIIHHOTO 3BEPHEHHA BHUMoTraM, Irependa-
yeHuM KoHcturylieo Ykpainu Ta 3akoHoM Ykpainu «[Ipo Koucrurynitinuit Cyz
Ykpainw»; HenmiaBinomuicTe KoHcTutryuitinomy Cyny YKpaiHu HHUTaHHSL, IIOPY-
HIEHOT0 Y KOHCTUTYLIHHOMY 3B€pPHEHHI.

a a a

13 xoBTHa 2005 poxky Koucruryuitinuii Cyn YKpaiHH PO3TASHYB IHTAHHS
LION0 BIAKPUTTS KOHCTUTYLIIMHOI'O IPOBaIKEHHS y CIIPAaBi 3a KOHCTUTYIIIHHUM
HomaHHAM 46 HapOAHUX AEIyTaTiB YKpaiHu Ipo odillifiHe TAYMAYeHHs ITOAO-
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JKeHb 4acTHUHU Iepiroi crarTi 38 KonctuTynii YKpainu, 4acTHHH CbOMOi cTaT-
Ti 15 3akony Ykpainu «1po BubopHu HapoOHUX AelyTaTiB YKpainm» Bix 18 :KoBT-
Ha 2001 poky Ne 2766—III (Bimomocti BepxoBHoi Panm Ykpainu, 2001 p.,
Ne 51—52, cr. 265) 3 mogaAbIIMMU 3MiHaMH Ta AOIOBHEHHSMHU (CyOnad-I0IIO-
Bimau CeaiBoH M.d.).

Cy6’eKT nIpaBa Ha KOHCTUTYIIifiHe ITofaHHa — 46 HapOoAHUX AEIlyTaTiB YKpai-
HU — 3BepHyBca no Koncruryuitinoro Cyny YKpaiHM 3 KAONOTaHHAM OaTH
odirtifine TAyMadeHHS ITOAOKEHDb YaCTUHU nepiIoi ctaTti 38 KoHcTutyiii Ykpai-
HU, YaCTUHU CbOMOI cTaTTi 15 3akony Ykpainu «IIpo BUGOPHU HAPOAHUX AEIyTa-
TiB YKpaiHm» (masi — 3akoH) 110710 3abe3edeHHs peaaizallii KOHCTUTYIIHHOTO
IpaBa rpoMasaH o0upaTH Ta OyTH 00paHUMH 10 OPTaHIB AePKABHOI BAAIH.

Heob6xigHicTh B 0(illiliHOMY TAYMAadYeHHI 3a3HaUYeHUX IOAOXKEeHb KoHCTUTYIII]
YKpaiHu Ta 3akKoHy HapoAHi AelyTaTH YKpaiHM OOrpyHTOBYIOTH THM, ILIO Y
3B’3KY i3 JOCTPOKOBUM IIPUIHHEHHSIM IIOBHOBAXKEHbD JEIKNUX HAPOAHUX NEITy-
TaTiB YKpaiHu depes3 ix Hpu3HaA4YEeHHs [0 OpPraHiB BHKOHABYOI BAaau oOMe-
JKYETBHCS IIPaBO TPOMasH OOMpPAaTH 3aMiCTh HUX iHIITUX AeIyTaTiB Ta 6yTu obpa-
HHUMU [I0 OPTaHiB Aep3KaBHOI BAaIU, OCKIABKH BiAIIOBIAHO [0 YaCTUHU CHOMOI
crarti 15 3akoHy IOBTOPHI Ta IpoMixKHI BUOOpH mernyTaTta B OAHOMaHIATHOMY
OKPY3i IIPOTSITOM OJHOTO POKY A0 AHS ITPOBEAEeHHS YeproBUX BUOOPIB HE IPOBO-
OAThCH.

ABTOpPU KOHCTUTYILIHHOTO IOJaHHS TAKOXK BBaXKaIOTh, 1110 BKa3aHi II0AOKEHHSI
3aKoHy He BiAIIOBiaIOTh IIOAOKEHHAM IYHKTIB 1, 11, 12, 13, 14 crarTi 24 3ako-
Hy Ykpainu «Ipo craTyc HapogHOTro AemnyTraTa YKpaiHw» 1040 NiATpUMaHHd Ha-
POOHUMU AellyTaTaMu YKpaiHU ITOCTIHHUX 3B’S3KiB 3 BUOOPLIAMU, 3aXUCTY iX iH-
TepeciB TOILIO «a3K 0 IIPOBENEHHS HACTYIIHUX BHOOPIB y 6epe3ni 2006 poky».

Bupinryroqu IHUTaHHA MIOA0 BIAKPUTTSA KOHCTHUTYIIIMHOIO IPOBAKEHHS Yy
cupasi, Koncrurynitinuit Cyn YkpaiHu BUXOAUTE 3 TaKOTO.

BignoBigHo no crarti 93 3akony Ykpainu «Ilpo Korcruryuitinuit Cyn Ykpai-
HM» OiACTaBOIO A KOHCTUTYLIHHOIO IIOJAHHS LIOA0 OMiIlifHOIO TAyMadeHHs
Koucrutywii YkpaiHu Ta 3aKOHIB YKpaiHH € mpakTUYHa HEOOXimHICTH y 3’daCy-
BaHHi abo po3’acHeHHi, o(illitiHil iHTepupeTalii moroxkeHb KoHcTuTy1ii YKpai-
HU Ta 3aKOHIiB YkpaiHu. KoHCcTHTYyIlifiHe NIomaHHS ITOBHHHO MICTUTH IIpaBoO-
Be OOTpYHTYBaHHS TBEPIXKEHB INIOJI0 HEOOXiMHOCTI B oQillilfHOMY TAyMadeHHi
(mysKT 4 yactuHU apyroi crarti 39 3akony Ykpainu «([Ipo Koucrurynitinuii Cyn
Yrpainm»).

Anaai3 MaTepiasiB KOHCTUTYIIIHHOTO IOAaHHS CBiMYUTE, 110 3a3HAYEHUX BH-
MOT moaepzKaHo He Oyao. 3Beprarouuchk no Koncruryiiiinoro Cyny Ykpainu 3
KAOIIOTAaHHSAM JaTH odilliffHe TAyMadeHHs 4acTHUHHU Iepiroi crarti 38 KoHcTH-
Tylil YKpaiHi Ta 4YacTUHH ChOMOi cTaTTi 15 3akoHy, aBTOPH KOHCTUTYIIIHHOTO
nomaHHA (PAKTUYHO HOPYIIYIOTH ITUTAHHS IIPO BiAIOBIAHICTE [TOAOKEHB YaCTH-
HU cboMoi ctarTi 15 3akony Koncrurynii Ykpainu (KOHCTUTYLIHHICTE). 3rigHO
3 YaCTHHOIO IlepIuoio craTti 71 3axkony Yrpainu «IIpo Koucruryuitinuit Cyn
YKpaiHu» y KOHCTHUTYILIHHOMY IIOJAHHi, SKHUM IOPYLIyIOTHCS IMIHTAHHS IIPO
HEKOHCTHUTYIIiIHHICTh 3aKOHIB, IHIITUX IIPaBOBUX aKTiB BepxoBHoi Pagu Ykpainu,
akTiB [Ipe3sunenTa Ykpainu, aktiB Kabinety MiHicTpiB YKpainu, mpaBoBUX aK-
TiB BepxoBHoi Panu ABToHOMHOI PecriyOaiku Kpum, BUKAQZAIOTHCS apryMEHTH i
CTBEPAXKYETHCS PO HEKOHCTUTYLINHICTD IIUX IPaBOBUX aKTiB. Take KOHCTUTY-
LifiHe MOJAaHHS IIOBUHHO MICTUTU IIpaBOBE OOTPYHTYBAHHS TBEPIAXKEHB II0/I0
HEKOHCTHUTYLIIHHOCTI ITPaBOBOr0O akKTa (OKPEMHX HOT'0o IIOAOXKEHB) (IIYHKT 4 dac-
TUHU apyroi crarrti 39 3akony Ykpainu «IIpo Koncruryuitinuit Cyn Ykpainm»).
TakuM 4YMHOM, KOHCTUTYIIiliHe IIOIaHHI HapOAHUX AEIyTaTiB YKpaiHU 3a 3Mic-
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TOM He€ BiJIOBiJa€ 3a3Ha4YeHUM BUMoraM 3akoHy YKpainu «IIpo KoHcTHUTyIiH-
Hu¥l Cyn Ykpainm.

Kpim TOTO, ¥ KOHCTHUTYIIIHHOMY IIO/IaHHI CTaBUThCS ITUTAHHS III0J0 BiAIOBII-
HOCTI IIOAOXKE€HBb YaCTHHU cboMoi cTaTTi 15 3aK0Hy IOAOKEHHSIM IIyHKTIB 1, 11,
12, 13, 14 crarti 24 3axkony Ykpainu «I[Ipo craryc HapogHoro aenyrata YKpai-
Hi». [IpoTe po3radn NMHUTAHB IIPO BiAIOBIMAHICTE ITOAOXKEHBb OJHHUX 3aKOHIB IT0AO-
JKEHHSM iHITUX 3aKOHIB HE HaA€XUTh 10 IOBHOBaxkeHb KoHcTuTyIiiHOTO Cymy
Ykpainu (crarti 147, 150 Koncruryiii Ykpainu, crarti 13, 14 3akony Ykpainu
«IIpo Koucrurynitnut Cyn Ykpainmy).

[TuTanHa HECYMICHOCTI AeNyTaTChKOI0 MaHaaTa 3 iHIIUMH BUAAMU OiIABHO-
cTi HeomHOpas3oBo BupilnyBaauca Koncruryuifinum Cymom YKpaiHu (pillleHHs
Big 13 TpaBHA 1997 poky, 13 TpaBHa 1998 poky, 4 aunHa 2002 poky Ta iHII).
[ITomo mocazn HapomHOTrO AemyTaTa YKpainu i uaeHa Kabinery MinictpiB Ykpai-
HHU, To IIpaBoBa no3ullia Korncruryuitinoro Cyny YKpaiHu HoAdrae y HEIpHUILyC-
TUMOCTI iX moeqHaHHA 6e3 OyAb-IKUX BHHSTKIB.

Buxonguu 3 BHKAQIEHOI'O Ta Kepylouuchk crarTamMu 147, 150 Koucruryrii
Ykpainu, crarramu 45, 50, 93 3akony Ykpainu «IIpo Koucruryuivitnuii Cyn
Ykpaiaw», Koncruryuitiauit Cyn YkpaiHu yXBaAUB BiIMOBUTH Y BIIKPUTTI KOH-
CTUTYLIIHHOTO IPOBa?KEHHS Y CIIpaBi 3a KOHCTUTYLIIMHUM ITogaHHIM 46 HapoI-
HUX IeIyTaTiB YKpaiHu npo odiliifiHe TAyMadeHHS ITIOAOKEHb YaCTHHH IIePIIIoi
crarti 38 KoHctuTyii YKpaiHu, 4acTUHH cboMoi craTti 15 3akony YKpaiHu
«ITpo BuOOpH HapOAHUX AEIIyTaTiB YKpaiH» Ha miacTaBi IMyHKTIB 2, 3 ctaTTi 45
3akony Ykpainu dIpo Koncruryuittnuit Cyn YkpaiHn» — HeBiANOBIAHICTE KOH-
CTUTYLIIMHOTO IOJAaHHS BHUMOraM, InepenbadeHuM KoHcTutylliero Ykpainu, 3a-
koHOM Ykpainu «[Ipo Korcruryuiiauit Cyn Ykpainw»; HeniaBigomM4dicts KoHCcTH-
Tyuiinomy Cyny YKpaiHu NUTaHHS, IIOPYIIEHOr0 ¥ KOHCTUTYIIIHHOMY IIOJaHHI.

a a a

13 xoBTHa 2005 poxky Koucruryuitinuii Cyn YKpaiHH pPO3TASHYB IIHNTAHHA
PO BIAKPHUTTA KOHCTUTYLIIMHOIO INPOBAaAKEHHL y CIIpaBi 3a KOHCTUTYLIHHUM
nogaHHAM 46 HapoAHUX AelyTaTiB YKpaiHu mono BignoBimHocTi KoHcTmTyIii
YkpaiHu (KOHCTUTYLIMHOCTI) MOAOXKEHB YACTHHHU TPeThoi crarti 243°, uac-
THUH TPeThoi, ueTBepToi crarti 24315 I1IUBIABHOrO MPOIECYAALHOTO KOAEKCY YK-
painm Bim 18 aumuga 1963 poky i3 3MiHaMM, BHECEHUMHU 10 Hboro (Bimomocrti
BepxoBHoi Panu Ykpainu, 1994 p., Ne 30, ct. 285; Binomocti BepxoBHoi Pagu
Ykpairu, 2002 p., Ne 30, ct. 209) (cynna-monosinay Ieamenko B.1.).

Cy0’eKT IIpaBa Ha KOHCTUTYIIifiHe ITofaHHa — 46 HapoAHUX AEIyTaTiB YKpai-
HU — 3BepHyBca 0o KoHcturynifinoro Cyny YKpaiHUu 3 KAOIIOTAHHSM BHU3HATH
TaKHUMH, II0 He BiamosimaroTe KorcTuTynii YKpaiHu (€ HEKOHCTHUTYIIHHUMM),
TIOAOXKEHHSI YACTHUHU TPeThboi crarrti 243°, dacTUH TpeThoi, d4eTBepToi crat-
Ti 24315 LITuBIABHOTO MIPOIIECYAABHOTO KOHMEKCY YKpainu (maai — LIIIK Ykpaiuu).

BigmosigHo o 3a3HaveHux nmoaoxkeHs LIIK Ykpainu pilteHHs cyay y cripaBax
3a cKapraMM Ha pillleHHS i Aii TepuTopiasbHOI, OKPYKHOI (TepUTOpiaabHOI) BH-
6opuoi KowMmicii mogo BHOOPIB AemyTaTiB i rOAiB CIABCBKHX, CEAHIIIHUX, paiioH-
HUX, MICBKUX, pallOHHUX y MicTax, o6AaCHUX paj i 3agBaMH PO CKaCyBaHHS
pimreHb BuO6OpYOi KOMicii € OCTATOYHHMMH i OCKap3KEeHHIO HE MiIASITAIOTh; KOIIil
pilreHb cyn HeraifiHO HaACHAA€E 3asIBHUKOBI 1 BinnoBinHi# BubopUiit Kowmicii (dac-
THHAa TpeTd crarti 2435); pillleHHd CyAy y ClipaBax 3a CKapraMy Ha pillleHHs, Aii
41 6€3iTABPHICTS, 110 CTOCYIOTHCSI BUOOPIB HAPOAHUX ACMyTaTiB YKpaiHu, migag-
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ralTh HETaWHOMY BHKOHAHHIO (YacTHHA TpeTs crarti 2431%), € ocrarounumu i
OCKApP¥KEHHIO HE IiJAATaloTh (YacTUHA dyeTBepTa crarti 24319).

Y KOHCTHTYLIIHHOMY IIO@HHI CTBEPIKYETHCH, II0 BiJICYyTHICTh MOXKAHBOCTI
OCKapzKEeHHS PillleHb CyAy y CIIpaBax 3a CKapraMHu Ha Ail Ta pilreHHs BHOOPYHX
KOMIcCi#i momo MicueBux BHOOpPIB Ta BHOOPIB HApOAHUX AEIyTaTiB YKpainu, a
TaKOXK ITIOAOXKEHHS IIPO HeraliHe BHKOHAHHS DillleHHs cyay 1o30aBasge rpomMa-
[STH, IHITUX 0Cib y BUMTAAKY CYZ0BOI IOMHAKH MOXKAHUBOCTI BiTHOBUTH CBOI IOPY-
mieHi npaBa, TOOTO 3aAMIIaeThbcd Oe3 peaaizalrili OCHOBHE 3aBHaHHS CyOOYHH-
cTBa — 3a0e3IIeYeHHsI HAA€XKHOTIO 3aXHUCTy 1 BIIHOBAEHHS IOPYLUIEHUX IIPaB Ta
iHTepeciB AIOAVHU.

OTxe, Ha AYMKY HapOAHHUX AENyTaTiB YKpaiHU, [T0AOKEHHS YaCTUHU TPEThoi
crarti 243°%, yacTun TpeThoi, yeTBepToi crarti 24315 LIIK Ykpainu 06MexXyIoTh
IpaBo ocobu Ha CyHoBUil 3axXUCT, nependbadene crarrero 55 Koucruryii Ykpai-
HH, Ta IIOPYIIYIOTh OCHOBHI 3acaal Cy[IOYMHCTBA B YaCTHHI 3a0e3leUYeHHs arle-
ASIIIHHOTO Ta KacallifHOT'0 OCKapP3KEeHH PillleHHS CYAy, BCTAHOBAEHI IIYHKTOM 8
4acTHUHU TPpeThoi ctaTrti 129 Koncrurynii Ykpainu.

Mo Toro X Cy0’eKT IpaBa Ha KOHCTHUTYIIiHHE IIOJAaHHS 3BEPTAE yBary Ha
HEY3TOAXKEHICTh MiXK MOAOKEHHSMHU YACTUHU 4YeTBeproi crarti 2431° LIIK Yk-
painu Ta crarti 92 3akoHy YKpainu «[Ipo Bubopu HapogHHX AEIyTaTiB YKpai-
HI» Bix 25 6epesrsa 2004 poky Ne 1665-1V, gkoro nependbadeHO MOKAUBICTE I1e-
perasay CyIOBHX pillleHb y CIIpaBax 3a CKapraMH Ha pillleHHs, Aii a6o 6e31iaab-
HICTB Cy0’€KTiB BHOOPYOTO IIPOIIECY.

Bupimyroyn ODUTaHHG HIOA0 BiAKPUTTA KOHCTHUTYIIMHOIO HPOBAAXKEHHS Y
crupasi, Korncturynitnuit Cyn YkpaiHu BUXOOUTE 3 TAKOTO.

Y mepiox miAroTOBKH MaTepiaaiB cripaBu no posrasay Koucrurynitinum Cy-
noM Ykpainu, a came 1 BepecHs 2005 poky, LIIK Ykpainu BTpaTuB YUHHICTE Ha
nincrasi nyHKTy 3 po3miay XI «[IpukiHIleBi Ta nmepexigHi moaoxkeHHs» [luBiaAbHO-
I'o IIPOIleCYyaAbHOTr0 KoZeKCcy YKpainu Bix 18 Gepesns 2004 poxky Ne 1618-IV.

3a 3mictoMm crate#t 150, 152 Koncruryiii Ykpainu no noBHoBazkeHb KoHCTU-
TyuiiHoro Cyay YKpaiHu HaA€KUTh BUPIIIEHHS IIUTaHb IIPO KOHCTUTYLINHICTE
AWIIIe YUHHUX aKTiB OpraHiB, BH3HAYE€HMUX y IIYHKTI 1 YacTHUHHU meplioi craT-
Ti 150 OcHoBHOTrO 3aKoHy YKpainu. 3okpema, B Pitnenni Koncruryuitinoro Cyny
Ykpainu Bixg 14 aucronaza 2001 poky Ne 15-pn /2001 (cpaBa H1040 IIPOIINCKH)
BHU3HA4YEHO, 1110 «tfopucaukilia Koncruryuifinoro Cyny YkpaiHu HOIIHPIOETECS Ha
YHMHHI HOPpMaTHUBHO-IIPABOBi aKTH».

Cy0’eKT nmpaBa Ha KOHCTHUTYIIil{He IOJaHHS CTBEPIKYE, 1110 iICHYE HEY3ToIKe-
HICTb MiX IIOAOXKEHHSAMH 4YaCTHUHU 4deTBeproi crarti 243!° LIIK Ykpainu Ta
crarti 92 3akoHy Ykpainu «I[Ipo BHOOpH HapOOHUX AENyTaTiB YKpaiHw» Bin
25 6epesna 2004 poky Ne 1665-1V, aroro nependadeHO MOXKAUBICTE IIE€PETAILY
CYIOBHUX pillleHb y CIIpaBax 3a CKapraMu Ha pileHHs, mii abo 0e3misiAbHICTb
cy06’ekTiB BUbopuoro mpoiiecy. [Ipote BignosimHo no crateit 147, 150 Kouctury-
uii Ykpainu ta crarti 13 3akony Ykpainu «[Ipo Korncrurynitinuii Cyn Ykpainwm»
YCYHEHHS KOAi3i# 3aKOHOJaBCTBa HE HAAEKUTH 0 [IOBHOBaxkKeHb KOHCTUTYIIIH-
Horo Cyny Ykpainu.

Kpim 1poro, Tpebda 3a3HavuTH, 10 3 1 :koBTHA 2005 poky HabpaB YHHHOCTI
3akoH Ykpainu «IIpo BHeceHHd 3MiH g0 3akoHy Ykpainu «IIpo BuGopu Hapom-
HUX AenyTaTiB YKpainw» Bin 7 aunaa 2005 poky Ne 2777-1V. 3a myHKTOM 4 pO3-
miay XIV (IIpukiHIieBi moaokeHHsI» IbOro 3aKoHY 3 AHsS HabpaHHd YuHHOCTI Ko-
OEeKCOM aIMiHICTPaTUBHOIO CYAOYMHCTBa YKpaiHu Bim 6 aunaa 2005 poky
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No 2747-1V posrasn y cyzax CKapr, SKi CTOCYIOThCH IIPOIlecy BUOOPIiB HAPOIHUX
[enyTaTtiB YKpainu, 30iHCHIOETHCH B IIOPSAKY, BCTAHOBAEHOMY 3a3HadeHUM Ko-
[EKCOM, 3 ypaxXyBaHHAM 0ocob0AMBOCTeH, mepeadadeHux UM 3aKOHOM.

BpaxoByrouu, mio Komekc agmiHiCTpaTHBHOIO CyZIOYHMHCTBA YKpaiHU Ha-
6paB ynHHOCTI 1 BepecHs 2005 poky, Kouncrurynitiauit Cyn Ykpainu BBaxkae,
1110 HEY3TOIKEHICTh MiK 3aKOHaMU YKpaiHu, IPo IKy HIIIAOCH ¥ KOHCTUTYILiH-
HOMY IIOJaHHi, BperyaAboBaHo BepxoBHolo Paznoro YkpaiHu B 3aKOHOZABYOMY
HOPSAOKY.

BpaxoByrooun BUKA3JeHE Ta Kepylooduchk crarrtamu 147, 150 KoHcrutymii
Ykpainu, crarramu 45, 50 3akony Ykpainu «IIpo Koncruryuitinuit Cyn Ykpai-
", Korcrurynititnul Cyn YkpaiHu yXBaauB BiIMOBHUTH Y BiIKPUTTI KOHCTUTY-
IIHHOr0 IIPOBAXKEHHS Yy CIIpaBi 3a KOHCTUTYLIHHUM IoJaHHAM 46 HapOAHUX
nenyratiB Ykpainu 1mono BignosinuocTi Konctutynii Ykpainu (KOHCTUTYLIIHHO-
CTi) MOAOXKEHBb YACTHHHU TPETHOI cTarTi 243°%, 4aCTHUH TPETHOI, YETBEPTOI CTaT-
Ti 24315 [{uBiABHOTO IIPOIIECYAABHOTO KOAEKCY YKpainu Bix 18 aumnusa 1963 poky
Ha mincrasi nyHKTY 3 crarti 45 3akony Ykpainu «[Ipo Korcruryuitinuit Cyn
Ykpainn» — HeniaBinomuicTe KoHcTuryniinomy Cyny YKpaiHu DUTaHb, IIOPY-
IIeHUX V KOHCTUTYLIIHHOMY ITOaHHI.
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TEOPIA | MPAKTUKA
KOHCTUTYUIMHOIO NPABA

BEPXOBEHCTBO lNMPABA
B IHTEPMPETALII CTPACBYP3bKOIo cyny
TA KOHCTUTYLUIUHOIO Cyy YKPAIHU

M. PabiHoBny,

npodecop JIbBIBCbKOro HaLiOHanNbLHOro yHiBepcuTeTy iMeHi IBaHa ®paHka,
yrieH-kopecnoHaeHT Akagemil NpaBoBUX HayK YKpaiHu

Babe3neyeHHs BEPXOBEHCTBA IIpaBa B YKpaiHi — ogHa 3 HEBIAKAAIHUX IIPO-
0AEM FK IIPAKTHUYHOI, TaK i TEOPETUIHOI BiTIN3HAHOI IOPUCIIPYIEHITII.

BingyTHHUM iMIyabcoM mada ii akTyaaizarii craso pimmenHa Cynosoi masatu y
UBIABHUX clipaBax BepxoBHoro Cyay Ykpainu Bix 3 rpyaHa 2004 poky LIomo
pe3yAbpTaTiB roAoCcyBaHHA 110 Bubopax [Ipe3unenta Ykpainu. Yumaso KoMeHTa-
TOPiB BBasKaIOTh LIeH aKT ACKpaBUM IIPUKAALOM IOPHUAUIHOTO PIllIeHHd, yXBaAe-
HOro 0OesmnocepenHbO Ha IIiACTaBl IPUHIUIY BEpXOBEHCTBa Ipasa. lle cymoe
pillleHHT CIIPUYMHUAO HU3KY ITyOAiKaIrliil i HaykoBUX KOH(EPEHITiH, ClIeniasbHO
IIPUCBSIYEHUX OOTOBOPEHHIO 03HAYEHOI IIPOOAEMH.

OnHak HEPiZKO 3aAHIIAETHCS I103a YBAroko Ta oO0CTaBHHA, IO 2 AHUCTOIIAAA
2004 poky Koucruryuiiinuit Cyn YKpaiHuM HOpHUHHAB pillleHHd, B 9KOMY BiH
BII€pIIIE€ BUKAAB — IIPUYOMY JOCHUTH JOKAAIHO — CBOE PO3yMiHHSA ITOHATTS BEP-
XOBEHCTBA IIpaBa.

HeBunagkoBuM € # Te, 1110 IIOHATTH «BEPXOBEHCTBO IIpaBa» He TIABKH BTiA€HO
B uynHHIN KoHcTutylii Ykpainu, a ¥ B Takill ckaazioBili yacTuHI YKPaiHCHKOTO
3aKOHOAABCTBA, IK KOHBEHIIiS PO 3aXMUCT IIpaB AIOJHUHHU Ta OCHOBHHX CBODOOI
1950 poky (naai — KonseH11id). lle MOHATTS IIOCTYIIOBO TAKOXK BiAKPUBAE IIAGX 1
[0 raay3eBUX 3aKOHiB. Tak, y Kogekci agMiHicTpaTUBHOIO CyJOUYMHCTBA YKpai-
HU, kUi HabpaB ynHHOCTI 1 BepecHd 2005 poKy, BU3HAYEHO, 110 «CYy IIPU BHU-
pillleHHi cIIpaBU KepyeTbCsS IIPUHIIMIIOM BEPXOBEHCTBAa IIpaBa, BiAMIOBIIHO OO
fKOTO, 30KpeMa, AIofuHa, ii mpaBa Ta cBoOOAM BH3HAIOTHLCS HAWBHUIIHMMHU ITiH-
HOCTSIMHM Ta BU3HA4YAIOTh 3MICT i CIPSIMOBAHICTh AiIABHOCTI AepKaBH» (JacTH-
Ha 1 crarrti §).

[ITo x s1BAsIE CODOIO TaKe 8epX08EeHCMB0 NPas8a — i IK IPUHIUIL, i IK PaKTHI-
HUY colLliaAbHUH (peHOMEeH?

HatinerasbHime «po3mudpyBaHHsa» CyTHOCTI 03HAYEHOI'O SBHINA MiCTHTBCS
B pimeHHax €Bponeicekoro Cyay 3 mpaB AIOAWHU (Dasi — €Bpocyn). bes mux
aKTiB HaBp4[ YU MOXKHa MaTHU HAaACXKHE YySIBAECHHS IIPO BEPXOBEHCTBO IIpaBa.

OCKIiABKH KaTeropis «<BepXOBEHCTBO IIpaBa» HAAEKHUTD [0 3aTraAbHOTEOPETHY-
HUX, TO {i TAyMadeHHd ¥ BU3HAYeHHd Mae€ 3aiHCHIOBATH, HacaMIIepe/, 3araAbHoO-
TeopeTUYHa IOPUCIpPYyAeHIlid. BiTyusHani Teopetruku A. 3aens, M. Ko3io0pa,
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A. Konomi#i, €. Hazapenko, M. Op3six, B. CeaiBanos, O. CkpunHiok, C. llleBuyk
Ta iHIIIi HEOHOPA30BO BHCAOBAIOBAAM CBOi MipKyBaHHS 3 IIbOTO ITUTaHHA. MeHi
TaKOXK JOBOAHMAOCH PO3MiIPKOBYBATH 3 IIbOTO IIPUBOMAY, 3’ICOBYBATH PO3yMiHHS
iei kareropii €spocymom?.

9k 3a3Bu4Yail OyBae B Haylli, iHTepIIpeTallis BepXOBEeHCTBA IIpaBa He € oOqHa-
KOBOIO. [IpoTe [AS BITYM3HAHOI IOPUAUYHOI npakmukxu 3abe3reduTy MeBHUM
piBEHB HOTO OMHO3HAYHOIO, YHiI()iKOBAHOTO PO3yMiHHA BUAAETHCS LIIAKOM HEo0-
ximauM?. Tum 6GiabIlle, 110 BUMOTY, IPHUHITUI BEPXOBEHCTBA IIpaBa Tak YU iHA-
Kirle 3aiKCOBaHO y HH3II YCTAHOBYMX aKTiB HaIIoi AepzKaBW, BKAIOYAIOYH H
Koncrurynito Ykpainu (crartda 8). Llelt IpHUHIIMI 3aKPillA€HO TaKOXK y CcTaTTi 3
Craryry Pagu €Bponu Ta y npeambyai KornBeHrrii.

Jaa 3’sicyBaHHA CyTHOCTI (DEHOMEHY BEPXOBEHCTBA IIpaBa BHOAETHCH BU-
IIpaBAaHUM HOTro «IIOEAEMEHTHHI» aHaai3: Tpeba BCTAHOBUTH, IIO-IIEPIIE, SKe
ABUIIE BimoOpazkaeThCs MOHATTIM «NpPAgo», i, IIO-APyre, ¥ YOMY IIOASITAE 8epXxo-
8eHCmao 11bOT0 IBUINA. JKINO BiANOBIAL Ha Ieplile MUTAHHA Ma€ BUSBUTH, «BU-
YAEHUTH» caMe TOH (peHOMEH, SIKOMy Ma€ OyTH HaJaHO «[IaHyBaHHS» ¥ CYCITiAb-
CTBI ¥ mepkaBi, TO BiAIOBIAL Ha Apyre Mae oxapaKTepU3yBaTH, B KUl CIIOCiO,
AKHUMH COILliaABHHMMH IHCTPYMEHTAMH TaKa CHUTyallis Moxke OyTH 3abesriedeHa.

1. MpaBo B TnymayeHHi €Bpocyay

JlocaiizKeHHS IPaKTUKU €Bpocyay (BimobpazkeHoi, 30KpeMa, y Horo pimreH-
HAX, OIIPallbOBAHUX AbBIBCHKOIO AabopaTopicro mIpaB AIOAWMHYU AKazeMil mpaBo-
BHUX HayK YKpaiHH, a TaKOX OIIyOAIKOBaHUX Y BITYN3HIHUX Ta 3apyOi>KHUX IKe-
peasax) mo3Boasie cchopMyBaTH OiABII-MEHII aieKBaTHE YSIBACHHS IIPO Horo mpa-
Bopo3yMiHHs. OCcTaHHE MOXKHa — 3 JAE€SKOI0 YMOBHICTIO — Ha3BaTH «€BPOIIEH-
CBKHM», OCKIABKH [0 CKAany €BpoCydy BXOASTH BUEHI-IOPHUCTH Malike 3 ycix
epxaB €BpOIIU.

Take MOCAIAKEHHS Oa€ IACTaBU KOHCTATYBaTH, LI0 0 OHTUYHUX (¢OHTOAO-
riYHUX») BAAGCTHBOCTEH TOrO SIBHINA, IKe BiloOpazkaeTbCca 3a3HAYEHUM IIPaBOPO-
3yMiHHSM, HaA€XKaTb — 3/1aTHICTb, MOXKAWBICTD 3aI0BOALHATH II€BHI ITIOTPEOH Ta
iHTepecH, HacaMmIlepen, AIOAWHH, a TAKOXK OKPEMHX AIOJCBKHX CIIIABHOT, 00’€f-
HaHb Ta M, 3PEIITOI, CYCIIIABCTBA B IiaoMy°. Maiixke B ycix pimennax Cymy
HaeThCd IPo iHTepecH ocobu, IPUBATHI IHTEpEeCH, 30KpeMa iHTepecH AiTel, 6aThb-
KiB, Ipo iHTepecH IrpyIH, BCHOTO CYCIiAbCTBa. A iHTepecH, 9K BiIOMO, € TaK 4H
iHaKIIle yCBiIOMAEHHSM, BimoOpazkeHHAM IToTpeb.

Lle 3yMOBAIOETBCSI DiOAOTIYHHUMU BAACTHBOCTSIMH iHAWBiAa (fioro BikoM, cra-
HOM 30POB’d, piBHEM (Pi3HYHOI'0 PO3BHUTKY) i COIliaAbHUMH (30KpeMa PiBHAMH
3pIAOCTi, IHTEAEKTYaABHOIO PO3BUTKY)?.

— 3ragaHi MOKAMBOCTI MalOTh OyTH KOHKPETHUMH 1 CIIPaBXKHIMHU (peasbHU-
MH), IPAKTUYHO 3AiMCHEHHUMHU® — BOHHU MAaIOTh 3’ICOBYBATHUCS CTOCOBHO CaMe
Tiel yHiKaABHOI cuTyallii, B 9Kilf onmuHUAaCI JaHa AIOAVHA (3as9BHUK). €Bpocyn

1 NMus.: IOpunuunuii BicHuk Ykpainu. — 2005. — Ne 48. — C. 12.

2 Binomo, HaTpUKAaz, IO Ha MPHHIMI BEPXOBEHCTBA TIpaBa HEOMHOPAa30BO MocHaasach Harrio-
HaAbHa KOMicia 31 3MillHEHHsI AeMOoKpaTii Ta yTBep[:KE€HHs BEPXOBEHCTBa IIpaBa y BHCHOBKY Bix
27 rpynHsa 2005 poky mono 3akoHy Ykpainu »[Ipo BHeceHHd 3MiH no0 KoHcrutyuii Ykpainm» Bix 8 rpya-
Ha 2004 poky. Y 3rajaHoMy CyI0BOMY PilllEHHi BXKMTO CAOBO »HEIIPaBOMIpHi» (mii).

3 Mus.: Pimenus y cmpasax «Backley), «Bouchelkia), «Camenrind», «Ceylan», «Chapmany,
«Dudgeon», «Handysise», ankowski», «Jonstone», «Khalfaoui», «Lingens», «Olsson», «Rees», «Rekvenyi»,
«Serify, «Vogtr, «Wingrove», «Games», «Gaskinn.

4 Nus.: Pilmenns y cupaBax «Costello Roberts», «Crus Varac», «Kulda», <Nsona», «Soering», «Tekiny,
«Vilvarajah».

S Nlus.: PimenHst y crmpaBax «Airey», «Allenet de Ribemont», «Coeme», «Vasilescu», «Waite and
Kennedy».
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IIOCTifHO HATOAOIIye Ha HEOoOXiMHOCTI 3BaxKaTH Ha CIeUdiKy, HEIIOBTOPHICTh
KOHKPEeTHOI cuTyalii y pi3HUX AeprkaBax, SIKIIO BUPINIyeTbCS ITUTAHHS IIPO [10-
TPHUMaHHS IIeBHOTO IpaBa abo MOpyIIeHHS, YH y AaHifl curyarllii «moBemiHKa»
[ep¥KaBU-BiANIOBifaYa € IpaBoMipHOIO a60, HABIIAKH, HEIPABOMIPHOIO!.

HeobxigHuMN ITOKa3HUKAaMH, XapaKTepPUCTUKaMHU TakKol CHUTyallil MaroTh Oy-
TH, 30KpeMa, CyO’€KTHUBHI, CyTO iHAUBiAyaAbHI IICUXi4HI 0COOAUBOCTI AIOTUHU, —
CKaxiMo, Taki, K 31aTHICTb PO3yMiTH 3MiCT i BUMOTH 3aKOHY, PiBEHb IICUXiUHO-
IO PO3BUTKY, XapaKTep IICUXiYHOI peakilii Ha MOBOAXKEHHS IHIITHX?,

— OxpiM ocobucmicHoi cumyamueHocmi, €BPOCYZ BBaXKae 3a IoTpibHe 3Ba-
JKATH TAKOXK i Ha cumyamugHicms coyianbHy. YiTKO OKPECACHUM I1€ BUSIBASIETE-
Cs TOMi, KOAM BiH HATOAOILYE Ha HEOOXiMHOCTI TAYMa4HUTH i 3acTOCOBYyBaTH KoH-
BEHIIi10 000B’I3K0OBO V CBITAI AKmMyanibHUX YMO8 Cb0200eHHsl, TOOTO TaKUX YMOB,
{Ki ICHYIOTh Ha MOMEHT PO3TASIAY CIIpaBu’. 9K HACAILOK, OCKIABKY Oyab-sIKi CH-
Tyalil HoCTifHO TPaHC(POPMYIOTHCH, «PYXAITHCA», KOHKpEemMHa iHTepIIpeTallis
3a3HAYEHOTO IIOHATTH He MOXKe OyTH 3aCTUTAOI0, He3MiHHO (hopMaaizoBaHOIO;
HaBIIaKH, Y IEBHOMY CE€HCi BOHA 37JaTHA HAOyBaTH ITEBHOI PEAITUBHOCTI. 3Biacu
Jac BiJ 4acy BUHUKaE otTpeda BAaBaTHCh, BUKOPHCTOBYIOYH «IMHAMIYHUH Ta
€BOAIOLIMHUN miaxoam?, 10 pozgumicy IpaBoOpO3yMiHHS IIASXOM MIEpeiHTepIpe-
Tauii moaoxkeHb KoHBeHIIii, a iHOAi HaBiTh i 4O iX, TaK O6M MOBUTH, OOOYIOBH.
€BpOCYyI BUXOOUTH i3 TOTO, IO «3aBXKAU Oye iCHyBaTH HEOOXiAHICTE Y IIPUCTO-
CyBaHHi 3arasbHUX MOAOXKEHBb KOHBEHITII 0 3MiHIOBAaHUX 06CTABUH»®, IPUIOMY
HaBITHb HIAIXOM (POPMYAIOBAHHS ITpaBa, TEKCTYaAbHO He 3akpimaeHoro y Kon-
BEHILP.

— Haperuri, 31aTHICTD 3a/I0BOABHSITH ITIOTPEOHU Ta IHTEPECH AIDAUHHU Ma€ OyTH
«CIIpaBEIAWBO 30aAaHCOBAHOIO» 3 MOXKAWUBOCTSIMH 330BOAEHHS ITOTPeb iHITHX
ocib, iHIIMX Ccy0’eKTIiB colliyMy, CyCIiAbCTBa B IliaoMy. /[lOCATHEHHS TakKoro 0Oa-
AaHCY €BpOCYy BBazKa€ OCHOBHOIO METOI), IIOKAHKAHHSIM YChOT'O KOHBEHITITHOTO
MeXaHi3My npaBo3axucty. [Ipu 11poMy, 3iCTaBASIOYH, «CIIIBBUMIpPIOIOYH» Pi3HO-
MaHITHI iHTepecH, €BpPoOCyn CBiJOMHUH TOTO, III0 BOHH YaCTO BiApPi3HAIOTHCH,
He 36iraroThbCsl, HaBITL CylepedaThb, KOH(MAIKTYIOTH Mixk cobor’. Bin Hepimko
BiIBEPTO MOTHUBYE, 3 SIKUX IiZICTAB «CXUASE 6araHC» Ha KOPHUCTH NEe8HUX CyD’eK-
TiB, 4OMy iHTEpECH neeHux ocib MaroTh «TPUMATH TOPY», «AICTATH IIEpEBAry»®.

dDikcyrouH Bifl3HAYEHI BAACTUBOCTI JOCAIIXKYBaHOIO aABHUIIA ¥ AediHiIlil BiamIo-
Bi/THOTO IIOHATTSH, MOXKHAa PEe3IOMyBaTH Take. BillTOBIIHO [0 €BPOIIEHCHKOr0 Ipa-
BOPO3YMiHHSI npaeo — ue 06’ckmueHno 3ymoeneni bionoziunumu i couiane-
HumMu gaxmopamu KOHKpemHi ma peanvHi moxcaueocmi 3a0060/1€HHS
nompe6 (inmepecie) n100uHU, cnpaeeonueo 36anancoeani 3 moxcaiueocmsi-
Mu 3a0o0e0seHHst nompeb (inmepecie) inwux cy6’exmie, cycninocmea.

SIKI10 3BaskaTH Ha ToH coliaabHO-(ia0CO(PCHKUH KOHIENTYaABHUH MiAXig, Ha
AKOMY I'PYHTYETBCS HaBeJleHa iHTepIIpeTallisd, TO TaKe IIPaBOPO3YMiHHA MOK-
Ha BBaXKaTU «(HCMpYMmeHmanioHo-nompebosum». BOHO € 3MiCTOBO iHTETPOBAHHUM,
OCKIABKH, IIO-TIEpIlle, O0’€MHyE B €OIUHUII KOMIIACKC Pi3HOMAHITHI BAACTHBOCTI
THUX YU {HIITUX SBUII, a camMe — II0TPedH (iHTepecH) AIOIMHU Ta IHIINX CyD e€KTiB,
ocobuCTiCcHI Ta colliaabHi 0COOAMBOCTI CUTYyAalli#l, B IKUX «3aisIHi» YIaCHUKHU Bifl-

1 Nus.: Pimenns y crupasax «B. C.France», «Cossey», «Lopes Ostra», «Ozgur Gunden», «Rees».
2 [us.: Pimenns y cripasi «Campbell and Cosansy.

3 Pimenns y cipaBax «Cossey», «Staffordy.

4 Pimrenns y crrpaBax «Christine Goodwine», «Stafford».

S Pimenus y crpasi «Streletz, Kessler and Krenz.

6 Pimrenns y crpasi «John Murray».

7 [lus.: Pimenns y cripaBax «Beyeler», «Cardoso Cocar, «Chapman», «Chassagnoun.

8 Mus.: Pimenns y cipasax «Boujlifar, «(Buckley», «Elsholz», «Scozzariet Giuntan.
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HOCHH; KOHKPETHICTb, PEAABHICTE Ta e(PeKTHUBHICTh MOXKAHUBOCTEH 3aJ0BOACHHS
ixHix moTped (iHTepeciB); MeBHY CIIiBBiZHECEHICTD, 30aAaHCOBAHICTh MOKAHUBOC-
Tel, AKMMH BOAOIIOTh BiAIIOBIIHI CY0’€KTH. 3 OTASILY Ha Iie TaKe IIPaBOPO3yMiH-
HS MOXKHa Ha3BaTH OHMOJI02IUHO-ITHMEeZPaAMUBHUM.

[To-gpyre, y TaKOMy IIpaBOPO3yMiHHI TaK UM iHaKIIle, OOQHOYACHO CIIOCTEpPi-
raloThCs,«BiIAYHIOIOTHCS» IIOAOKEHHS KiABKOX BiIOMUX Teopid (IIKia) mpaBa: Ie-
penyciM COILIioAOTIYHOI, peaaicTHYHOI, eK3UCTeHIliaaicTchKoi. Tak, iHCTpyMeH-
TaABHO-IIOTPeOOBE ITPABOPO3YMiHHS MOXKHA BBasKaTH B 2HOCEO0/1021UHO-ITHMezpa-
mugHuM.

Ta yu He BTPaAdarOThCs HOPMATHUBHICTH, CTAHAAPTH30BAHICTE IIpaBa y TOMy
IIpaBOPO3yMiHHIi, 1110 Or0 AeMOHCTPY€E €Bpocya? JKIo B34THU [0 yBary, 1110 Ha-
cra"HoBu Cyny npo HeoOXimHICTh BpaxoBYBATH OCOOAMBOCTI cuTyallii 6e3BHHAT-
KOBO TTOIIHPIOIOTHCS Ha 6Cl KOHKPETHI BUIIAAKH, CIIPaBH, TOi, BBaxXKalo, BiII0-
Biab Ha Iie IUTaHHA OyZe cTBepAHOI0. BcesaraabHicTh yHiKaai3amii — och y
YoMy MOXKHa BOa4aTH BHYTPIIIHLO CYIIEPEYAUBY, NiaA€KTHYHY CTaHIaPTU3ALIII0
THUX SBHII, IKi B TaHOMY BHIIAAKY BimoOpazKaroThCs MOHSTTIM «IIPaBO».

[IpuHarinHoO 3ayBaxy, 110, MabyTh, OMHOTHIIHHUHE Pi3HOBHI IIPABOPO3YMiHHS
HiATPUMYETBECS ¥ OOCTOIOETHCS MHOIO BIIPOAOBIK IT'SITHAALIATH POKIiB. Amke 3a-
TaABHOCOILiaABHHM IIPAaBOM (TOOTO He AEepP3KaBHO-BAQIHUM, HE «IOPHUIUIHHM»)
IIPOTIOHYIO BH3HABATH IE€BHI MOXKAMBOCTI YYaCHHKIB CYCIIIABHOTO KHUTTS, HE0O-
XigHi A IX iCHYBaHHS # pO3BUTKY, AKi (MOKAMBOCTI) 00’€KTHBHO 3YMOBAIOIOTHCSI
[OCSTHYTHUM PiBHEM PO3BUTKY CYCIIIABCTBA i MAlOTh OyTH 3araAbHUMU Ta PiBHU-
MU [AS BCIX OMHOMMEHHHUX CyD’€KTIB. A TAKHMM Pi3HOBHUIOM 3araAbHOCOIIAABHOTO
IpaBa, K NpaBa AFOAHHH — IIEBHI MOXKAWBOCTI, SIKi HEOOXiIHI IS 3aI0BOACHHST
HO 3yMOBA€HI JOCATHYTUM PiBHEM PO3BUTKY CYCHIABCTBA i MalOTh OyTH 3araAbHH-
MM Ta PiBHUMH IAS BCIiX Aromeii’.

2. «BepxoBeHCTBO» y TymadeHHi EBpocyay

SIK po3yMiTH O3HaUYeHe SBUIIE, Y YOMY BOHO noadarae? [leBHy BiAnoBiab Ha IIi
3aluTaHHd MOXKe IaTH HU3Ka pillleHs €Bpocyny. Cepen BAaCTUBOCTEH, xapak-
TEPUCTHUK IIHOTO SIBUIIA BiH BUPI3HSIE TaKi:

— BU3HAaAHHY IPIOPUTETHOCTI, JOMiHyBaHHSs, BU3HAYAABHOI POAl IIpaB AIOAH-
HU V OiIABHOCTI JiepzKaBH, OCKiABKH, 32 BUCAOBOM CBPOCYAYy, IIPUHITUII BEPXO-
BEHCTBA IIpaBa BTIAE€HO B ycCix crarTax KoHBeHILI, Ky 3000B’93aAUCSH JOTPUMY-
BaTH [E€PKaBU — YAEHU Pagu €Bpornu?;

— IOUINPIOBAHICTS i€l IPIOPUTETHOCTI, IHOI'0 IIPUHIIUILY Ha OIFABHICTE yCiX
6€e3 BUHATKY OPTaHiB [IepkaBH, BKAIOUAIOUH, 30KPEMA, i OPTaHu IIPOKYypaTypus;

— IIpaBoOBa IIeBHICTb, BU3Ha4eHICTh (legal certainty) craHoBHIlIa AIOAMHU Y
Titf cuTyaltii, B gKiil BoHa mepebyBact;

— HEIIPUIIYCTHUMICTh 3aTPUMaHHS 0COOM Ha HeBU3HAYEHUI i HemepegdoadyBa-
HUI CTPOK, SKIIO BOHO 3IiMCHEHO BCyIleped 3aKOHYy 49U CYA0BOMY PillIEHHIO;

— obcsir Oyab-sIKOTO IIPAaBOBOTO PO3CyaAy ¥ criocib #oro 3miliCHEHHS MAaloTh
OyTH 3 JOCTATHBLOIO SICHICTIO BU3HA4YEHI 3aKOHOM®;

1 Mus.: Pa6uroeuu IT.M. OcHOBBI 061IIe# TEOPHHM ITpaBa U TocyaapcTsa. — Uz, — 7-e. — XapbKoB,
2005. —C. 15, 16.

2 us.: Pimenns y cpaBax Carbonare and Venture», «(Hassan and Thaouchy.

3 Mus.: Pimenns y cripasi «HoBocea€rKiit mpots Yrpainm.

4 Mus.: Pimmenus y crpaBax «Baranowski», «(Brumarescu», «CBitaana HaymeHko mpotu YKpainm,
«Pabux npotu Pociiy.

S Mus.: Pimrenns y cripasi «Accamiaze mporu [pyaii.

6 Mus.: Pimenns y crpaBax «Ahmet Ozkan and oth.», «Maestry».
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— HasgBHICTb TPOMAJICHKOI IOBIPH 10 CY/IiB SIK 10 TaPaHTIB CIIPaBEIAHBOCTI!;

— Maiixe GesnepenkoaHa MOXAUBICTD goctyy no Cymy?;

— HagBHICTb CYZI0BOTO KOHTPOAIO 3a BTPy4YaHHSIM BHUKOHaBYHUX OPTaHIiB y
paBa AIOAUHHNS;

— IiAIOPsAKOBaHICTE CyZOBOMY PIllIEHHIO BCiX OPraHiB AepzKaBU i 000B’a3-
KOBE€ BUKOHAHHS MO0 OyIb-IKUMH OpTraHaMH i ocamoBlsgMu?;

— MOXKAUBICTh CKaCyBaHHS BHIIUM CYZAOM pillIeHHd HHUXKYOIO CYAY, SKe
He Habpaao YUHHOCTI;

— HEe3MiHHICTb, HEOCIIOPIOBAHICTh OCTATOYHOI'0 CY[AOBOTrO PIillIeHHS, SKe Ha-
6paso 9uHHOCTI®;

— HEBTPY4YaHHS 3aKOHONABYOI BAAIH Y BillIPABAEHHS IIPABOCYIIS’;

— CEKYASPHICTB (CBITCHKUM XapakTep) mepxKaBus,

— 3abe3medyeHHs IepKAaBOIO, y pPa3i 3acToCyBaHHA CMepPTeAbHOI 30poi, IIIBUI-
KOTO ¥ e(peKTHUBHOTO PO3CAiLyBaHHS cIpaBH ii opranamu, «abu miATpUMyBaTH
rPOMAaICbKY [OBipy ¥ HOTPHMAHHS HUMH BEPXOBEHCTBA IIpaBar®.

3. OpuaunyHi akTn opraHiB gepxaBu
SIK IHCTPYMEHT peani3auii BepxoBeHCTBa npaBa:
nornag €spocyay

3Bakayu Ha KOMIIAEKC HaBEAECHUX BAACTUBOCTEY «BEPXOBEHCTBa» (IIpaBa),
€ MiICTaBU BUCAOBUTH Ile ¥ TaKi — IK BUAAETHCS, IPUHITUIIOB] — ITOAOKEHHSI.

YcesaraabHa 3OIHCHEHHICTh THX MOXKAWBOCTEN AIOMUHU, IKi BimobpazkaroThCca
IOHATTSM «IIPaBO», He MOXKe OyTu 3abe3nedeHa 0e3 II03UTUBHOI MiIALHOCTI fep-
JKaBH, 0€3 Aep3KaBHO-BOABOBOTO (IOPUAUYHOTO») IHCTPYMEHTAPII0O — HacaMIle-
pexn 6e3 3akoHy i 0e3 cyny. Came nep:xaBa Ma€e 6yTH TOAOBHUM TapaHTOM «ITaHy-
BaHHS» IIpaBa, IIpaB AIOJUHH Yy CYCIIABCTBI (X049a SKpas3 BOHA, HA 3KaAb, 4acCTO
cTae IX TOAOBHUM IOPYIIHUKOM). [IpruyoMy, SKI10 #AeThCsa IPo Aep3KaBHUH 3a-
KOH, TO 9K IIPO HEOAMIHHUN BaKiAb 3aIIpOBaXKEHHSI BEPXOBEHCTBA. TakoMy 3a-
KOHY, 3TiJHO 3 IIPAKTUKOI €BpOCydy, IIPUTAMAHHOI Mae OyTH IeBHA sKiCMb.
o i1 ckAaJOBUX HaAeXaTh 3MICTOBHA BiAIIOBiAHICTE IpaBaM AIOIUHHU — bomati
y Til iX HOMeHKaaTypi, 9Ka 3adikcoBaHa y BiAIIOBIAHHUX MiKHapOAHUX KOH-
BEHIIIMHUX aKTax (9K «BCECBIiTHIX», Tak i eBponeichkux)!0; dakTuana gocryn-
HICTb 3aKOHY AIOJMHI, MOXKAUBICTb O3HAMOMAEHHS 3 MOro TekcToM!!; mocraTHs
fCHICTB, 3p0O3yMiAiCTb 3aKOHYy, KA 103BOAsIAA 6 — HexXall HaBiTh 3a JOIIOMOTOIO
daxiBug-roprucTa — rnependavdnuTy, 3 PO3YMHOIO IAS JaHUX OOCTaBHH MipOIO BHU-
3HAYEHOCTI, HACAIAKY MOBEMIHKH, III0 HUM PETYAIOIOTHCS ! 2.

1 Mus.: Pimenus y crpasi «Nikular.

2 [us.: Pimenns y cipasax «Fayed», «Kuticr, «Golder.

3 [lus.: Pimenns y cnpasax «Accaninze mpotu [pysiiy, «Brannigan and McBride», «Freliny, «Talat
Tape».

4 Mus.: Pimenns y cnpasax «Baccepman mpotu Pociiy, (Ti33aTosa mpotu Pociiy, «/lepkau Ta [Tasek
nporu Ykpainm, «MaaiHoBcekuit npotu Pociiy, «TimodeeB nporu Pocii», «PomarioB npotu YKpainm,
dIIMmaapKo poTH YKpainmw, «Hassen and Tchaouchy, «latridis».

S Mus.: Pimenns y crpasi «Krone Verlag GmbH and CoKGo.

6 Mus.: Pimenns y ciipasax «Pullar, «Pg6ux mpotu Pociiy, «[ToaTopadenko mporu Yrpaiam, JIpa-
BeaHad nIpoTH Pociiy, «PoMarioB npotu YKpainuw», «CoBTpaHCaBTO IIPOTH YKPaiHm».

7 Mus.: Pimmenns y cripasi «Raffiineries grecgues».

8 Mus.: Pimenns y crpasi «Refah Partisi (the Welfare Party) and oth.».

9 Mus.: Pimenns y cipaBax «Huhh Jordan», <McKerr, «Tonrazaze mpoTu YKpaimwm.

10 fus.: Pimrenns y cripasi «Streletz, Kessler and Krenz.

11 Mus.: Pimenna y crpasi «Kopp», «Kruseiny, «Wingrov, «Steel.

12 Mup.: Pimenns y crnpasax «Sunday Times», «Malone», «Barthold», «Olsson», «Hercegfalvy»,
«McLeod», «Cantony».
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OT3Ke, BEpXOBEHCTBO IIpaBa 3a HEOOXiTHOCTI OIIOCEPEeaKOBYETHCS (SIKIIIO I10-
TOIKyBaTHCs 3 €EBPOCYAOM) IIIAKOM IO3UTHBICTCHKHM [IeP:KaBHO-BOABOBHUM «00-
AaTHAHHSAM», III0 ¥ iHTerpye IeBHe IPaBOPO3yMiHHS 3 HOTO BTiAGHHAM y peaAbHi
CyCHiABHI BiJHOCHHH. BHaCAIZOK TaKOrO 3ANTTHA dKpa3 i KOHCTUTYIOETHCS, I10-
CTae Te SIBUILE, IKE CTAHOBUTE 8EPX08EHCMBO0 Npasa', — IMPUIOMY He TIABKHU SK
IPUHITUI, a ¥ 9K PaKT COIliaAbHOI Ai¥iCHOCTI.

I me Ha ogHy oOcTaBUHY Tpeba 3BEPHYTH yBary. IHTepIIpeTyIOUH IIOHATTS «3a-
KOH» (B aHTAOMOBHOMY BapiaHTi — «law»), €Bpocya HeoqHOPa30BO 3ayBazKyBaB,
1110 BOHO Bimobpazkae BiAIIOBigHe SIBHUIIE «y HOTO «CyTHICHOMY», a He Y «(pOpMaAb-
HOMY» ceHCi. TaKe IIOHATTS OXOMAIOE SIK aKTU HHUXKYOT0, aHiXK 3aKOH, PiBHM, TaK i
HeTIMCaHe IpaBo... Y cdepi Aii mucaHoro mpapa «3aKOHOM» € YUHHUY IpaBOBUH
aKT, K BiH BUTAyMa4eHUH KOMIIETEHTHUMHU CyJOBUMH OpTaHaMHU y CBiTAl HOBUX
MNPaKTUYHUX 06CTaBUH»?.

BapTo Takox BinzHauuTH, 1o Cya BBaxkae HagBHICTh BEPXOBEHCTBAa IIpaBa
xiba 1110 He BU3HAYaABLHOIO 03HAKOIO IIPABOBOI AepKaBH. B ogHOMY 3 pillleHb BiH
IIPsIMO KOHCTaTYyBaB, III0 ITPABOBOIO € TaKa [AepiKaBa, SKa KepyeTbCsd ITPUHIIN-
IIOM BEPXOBEHCTBA mpasa’.

4. TnymadeHHss KoHcTuTyuinium Cygom YkpaiHum
BepXOBEHCTBa NpaBa — 3HaKoBa noAif B YKpaiHi

BignoBigHo mo yactuHH nepiroi crarti 8 Koncrurywii Ykpainu B YkpaiHi Bu-
3HAETHCH 1 [li€e IPUHIINII BEPXOBEHCTBA IIpaBa. BepX0oBEeHCTBO IpaBa — 1€ [IaHy-
BaHHS IIpaBa B CyCIIIABCTBi. BepxoBEHCTBO IpaBa BUMAarae BiJ AepiKaBH HOTO
BTiA€HHS y IIPaBOTBOPUY Ta IIPaBO3aXHUCHY OiIABHICTE, 30KpeMa y 3aKOHH, 9Ki 3a
CBOIM 3MiCTOM MaloTh OYTH IIPOHHKHYTI HacaMIIepes iesMH COIiaAbHOI crpa-
BEeIAUBOCTI, cBob6oaH, piBHOCTI TOIO. OZHUM 3 IIPOSIBIB BEPXOBEHCTBA IIpaBa €
Te, III0 IIPaBO He 0OMEKY€EThCH TiABKH 3aKOHOAABCTBOM SIK OZIHI€I0 3 #ioro hopM,
a BKAIOYAE Y iHII colliaAbHi peryAdTOpH, 30KpeEMa HOPMU MOpPaai, Tpaaullii, 3Bu-
4ai TOIIO, SKi A€TITHMOBAaHI CyCHiABCTBOM i 3yMOBAE€HI iCTOPHUYHO AOCATHYTUM
KyABTYPHHUM PiBHEM CyCITiAbCTBa. Bci 1i eaeMeHTH IpaBa 06’¢ IHYIOThCS SKICTIO,
110 BiAIOBizla€ ifeoAoTii cipaBeqAUBOCTI, iflel ITpaBa, gdKa IIeBHOIO MipOI0 OTPH-
Maaa BimobpakeHHs B KorcTutynii Ykpainu.

Take po3ymiHHS IIpaBa He Oa€ ITiICTaB AT HOTO OTOTOXKHEHHS i3 3aKOHOM,
AKWHA iHozi Moxke OyTH ¥ HecIpaBeIAHBHM, y TOMY YHCAI 0OMeXKyBaTH cBOOOIY
Ta piBHICTH ocobu. CrpaBemAMBICTH — OOHA 3 OCHOBHHUX 3acaj] IpaBa i € BU-
pilltaabHOI0 y BU3HA4YEHHI HOro K peryasaropa CyCIiABHUX BiTHOCHH, OIHUM i3
3arasbHOAIO/ICBKHX BUMIpiB IIpaBa.

[Tepm HixX aHaai3yBaTH HaBeIEHI ITOAOXKEHHS, 3ayBaskUMO, 110 TAYMadeHHs
Koncruryuitinum CynoMm YkKpaiHM TTOHATTS BEPXOBEHCTBA IIpaBa BUIAETHCHA
HaA3BUYaMHO BaXXAUBOIO, HEIIEPECIYHOIO MTOAIE€I0 ¥ TPOMAaChKOMY I AepKaBHO-
My KHUTTI YKpaiHu. AIKe 3aBASKH IIbOMY BIIEPIIE 3alIPOBAIKyETHCH, MOXKHA
cKaszaTH, odilliiHuN eTasoH iHTepIIperallii IPHUHIIUILY BEepXOBEHCTBa IIpaBa.
3po6AeHO TTOMITHHM BHECOK Y IOAIIIIIEHHS YMOB JASI PEAABHOTO BTIA€HHS IIHOTO
OPUHIUILY y IPAKTHKY.

1 Tomy, mo peui, HaBpsx 4u € OBTPYHTOBAHOIO OTyAbHA, HemF(epeHIIilioBaHA KPUTHKA FOPUANTHO-
To MO3UTHBI3My, HOpPMATHBiI3My B3araai. [HOAi BoHa CIIpOMOXKHA AATH SKHUIACH TUMYACOBHH, Tak O
MOBHTH, ITyOAIIIICTHYHO-enaTasKHUM edpekT. [IpoTe BUBasKeHMH, yBaxKHHI aHaAI3 He Jae IicTaB BBa-
KaTHu i JOCTaTHBO OOIPYHTOBAHOIO, KOPeKTHOI0. Habarato BaxKAMBIiIIe pO3pOOHUTH TaKi onepauiliti
TIOKa3HHUKH, KpUTepii npasosocmi 3aKOHy, III0 HUMH MOTAH 6 KOPHCTYBaTHCA Ha IIPAKTHI K HOTO
TBOPII, TaK i #ioro 3acTocyBadi i peaaizaTopu.

2 Pimrenns y crpaBax «Krusliny, «Huvigy.

3 Pimrenns y crpasi «Streletz, Kessler and Krenz.
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BapTo BimzHaYUTH, 1110 3a3HadYeHa II03HUILig OpraHy yKpaiHChbKOi KOHCTHUTYITiH-
HOI IOCTHIIII CITUPAETHC Ha 3M00YTKU BITYN3HSIHOI IOPUAWYIHOI HAYKH.

Ta mompu 11€, 3KOAHUM YHHOM He ITPUMEHIIYIOYH POAb KOHCTUTYLIHHO-CyIO-
Boi iHTepnpeTallii BepXxoBeHCTBA IIpaBa ¥ axX HidK He Iifmarwdu CyMHIBY ii cyno-
BO-IIPELEICHTHY O0OB’A3KOBICTh, MO3BOAIO COOi BUCAOBUTHU — Y IIOPSIAKY CYTO
HayKOBOI'O KOMEHTYBaHHS — TakKi IOAOXKEHHS.

5. KaTteropisa cnpaBegnuBocTi —
¢yHAaMeHT NpupoaHO-NpaBoOBOI NO3MLii
KoHcTtutyuinnHoro Cyny YkpaiHum

Koncruryuitinuit Cyn YKpaiHu aklleHTyBaB, 1110 HApPiXKHUM KaMeHeM, «AaK-
MYCOBHUM ITaIiprem» Horo IpaBOpPO3yMiHHA € cnpagednugicms. Bynb-gaki hopMmu
if mpoaBy, Ha gyMKy Cynay, 9Kpa3 i CTaHOBASITE Npaeo (HaBiTh SKIIO HAEThCI IIPO
Taki popMH, 9Ki y IIFOMY PillleHHi He Ha3BaHO, IIPO III0 CBiAYUTDH Y HABEACHOMY
bparMeHTi CAOBO «TOIO»). Y IILOMY pasi peabeHO 3aAeKAapOBaHO €THYHE (MO-
pasbpHe) IIPaBOPO3YMiHHSI, a, BUCAOBAIOIOYUCH LINPIIIE, — «IIPUPOAHE» (3arasb-
HOCOIliaAbHE) IIpaBo.

o peui, Ha Po3yMiHHi CIpaBeIANBOCTI K BU3HAYaABHOTO KPUTEPIIO IIpaBo-
HAaAEXKHOCTI Oy Ab-IKUX aKTiB — YU TO HiIABHICHHX, YU TO TUCHEMOBUX — CyI ak-
LIeHTyBaB TakoxX y pimenHi Bix 30 ciuna 2003 poKy y cipaBi IIPo PO3TAS CYyA0M
OKPEMHUX IIOCTAHOB cAimdoro i mpokypopa. Cyx Big3HA4YWB, III0 IIPABOCYANS 3a
CBOEIO CYTTIO BU3HAETHCS TAKUM AHIIIE 32 YMOBH, III0 BOHO BiAIIOBifae BUMOram
CIIpaBeIAUBOCTI i 3abe3redyye edpeKTUBHE [IOHOBACHHS y ITpaBax.

Y 3B’A3Ky 3 IIUM Harajaemo, 110 ¥ y IpaBopo3yMiHHI €BpoCyay HEOAMiIHHOIO
CKA3[I0BOIO € HAasBHICTB «CIIPABEIANBOTO» DAAAHCY PiI3HOMAHITHHX iHTepeciB —
HacaMIepes iHTepeciB 0cobH i cycriabCTBa, AKUH Ma€ OyTH JOCATHYTHH HIAIXOM
ix crniBcTaBA€HHS, «3BaXKyBaHHs». BinzHadynMo, 1110 Xo4a «3BasKyIOThCI», CITiBBH-
MipIOIOThCH SBHIIA, IKi iCHYIOTH IIIAKOM «IIO3UTHBHO» — K CyIIe, K (PakKT (Ha-
camMmepe/ Taki SBHINA, SK AIOACHKI IToTpebu, iHTepecH), ofHAaK IIPOIIEC 3BaKYy-
BaHHS BinbyBaeThCcd y ceidomocmi BiAMIOBiAHOrO cyb’eKTa — HOpUYOMYy 3a
KPUTEPIIMH, SIKi HEPIIKO He TIiABKH He IIO3UTHBI3YIOThCs, a ¥ B3araai 3asumnia-
IOTBHCS iIEOAOTIYHHUMHU KOHCTPYKTAMH, aOCTPaKIiIMH, 110 MAIOTh CyTO OUIHOU-
Huli xapakTep. O0pa3HO KaxKy4du, «BasKeAi», 3a IIOCEPEOHHUIITBOM SKUX 3Iifi-
CHIOETBCH «0asaHCyBaHHS» iHTepeciB, abu MOMOITHCS CIIPABEIAMBOCTI OCTaH-
HBOTO, 3aAUINAIOTBCS yV cdepi ideany, IO TaK YHU iHAKINIE IPOTHUCTABASIETHCS
IIO3UTUBHO iCHYIOYi#l (paKTUUHIi# cuTyallii, a ToMy i € mIposBaMu, «peaasizaTopa-
MH» IIPHUPOIHOTO IIPABOPO3YMiHHS.

OnnHak He 3abyBaiiMo, III0 CaM IHTEAEKTYaAbHO-AYyXOBHHUM IIPOIEC 3HAXO-
JKEHHs, KOHCTUTYIOBaHHS «CIIPAaBEIANBOCTI», 30KpeMa 3Micmose HAaIlOBHIOBAH-
He ii KpuTepiiB, He € MIPOIleCOM HECIPHUYHUHIOBAHUM i HEBMOTHBOBaHUM. Bin
00’€KTHBHO 3yMOBAIOETHCS HHU3KOI0 OOCTaBHH, dKi iCHYIOTH I[IAKOM ITO3HUTHBHO.
Mo HUX, 30KpeMa, HaaeXKaTh — HEPiKO TiABKU B KiHUe8oMYy MiACYMKY — 3HOBY
3K TAKH IIeBHI IToTpebu (inTepecn). lllonnpaBaa, BoHM 3a3BUYail AETKO IIPUXOBYIO-
ThCH aOCTPAKTHUMU IaCAaMH i MOHATTAMH (Ha KIITAAT Tiel 3K «CIpaBeJANBOCTI»).
Ane ocTaHHi 3aBX)IM € — B iX 21UOUHHOMY BUMIipi, — Tak 94U iHaKIIIe JYXOBHUMH
BUIIAPOBYBaHHAMH MaTepiaAbHHX YMOB KUTTS, SKUMHU 0 YHCAEHHHUMH H pi3HO-
MaHITHUMH SBHUIIAMH, AAHKAaMU TaKe «BHUIIAPOBYBAHHS» HE OIIOCEPEIKOBYBa-
AOCBH, HE YCKAQIHIOBAAOCh.

3BazkaroyH Ha Iie, 3aKAUKH OKPEMHUX aBTOPIiB BiAIIYKyBaTH IIPaBO, CITUPAIO-
YHCh MilbKU Ha TaK 3BaHy TPAHCIEHAEHTAABHY CIIPAaBEIAUBICTD, € JABHO Bigo-
MMM 3aCO00M YXHAEHHS HE AMIIE Bil BUSBAE€HHS COIliaABHOI CyTHOCTI ITPaBOBUX
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ABUII, a ¥ BiJ BiAIIOBiAaABPHOCTI 3a CIPaB3KHI COIliaabHI HACAIAKYU THUX PillIeHb,
dKi HEI0 OOIPYHTOBYIOTBCS. AIKe maky CIPaBeIAHUBICTH MOXKHAa TAYMAa4YHTH,
KOHKPETH3YBaTH JOCUTH HEOJHO3HAYHO, HABITh B3A€EMOBUKAIOYHO... ToMy mIpo-
IIOHOBAaHAa IIPAaBO3HABCTBY KOHIIEIIlid «TPAHCHEHAECHTAABHOI» CIIpaBEOANBOCTL
00’€KTHUBHO 3JaTHA CAYTYBATH iJ€0OAOTIYHHUM 3aCO00M BUITPABOOBYBAHHS OalIy-
3KOCTI 10 peaabHUX OTPeD, 3alIUTiB, iHTEpECiB, 3PEIITOIO, [0 AIOJICEKHUX T0ACH.

6. MNo3uTuBICTCbKi CKNagHMKM NPaBOPO3YyMiHHA
KoHcTtutyuinHoro Cyny YkpaiHum

[ToBeprarouuck no inreprnperaiii Koncruryuiinum Cynom YKpaiHu Bepxo-
BEHCTBa IIpaBa, BiA3HA4YMMO, L0 IIPUPOAHO-IIpaBoBa 3acafa € He €QUHOIO0 ii
CKA8I0BOIO.

Jpyroro CKAaIOBOIO TYT BHCTYIIAE J€2iCMCbKOo-no3umusicmebka 3acama,
OCKIABKU OJIHi€I0 3 POPM ITPOSIBY CIIPABEIAUBOCTI BU3HAETHCS Aep:KaBHUU 3a-
KOH (X04a ¥ He BUKAIOYAIOTHCS BUIIAIKH, KOAW BiH HE BiAIIOBiaTHMe CIIpaBe[l-
AUBOCTi, TOO6TO OyZe HEIPABOBUM aKTOM).

Haranmaewmo, 1110 # €Bpocy He BUKAIOYAE — B ITPUHIINIIL — 3aKOHOAaBCTBO Ta
JedKi iHIIII BOA€BUSABAECHHS OPraHiB AepiKaBHU 3 KOAA MOXKAUBUX IBUII (BUSBIB)
opasa.

HapemTi, TpeTb0OI0 CKAQIOBOIO aHaaizoBaHOi iHTeprpetarii KoHcTuTyifiHOrO
Cyny YKpaiHU BHCTYIIAIOT iHII, Helep>KaBHi, COIliaAbHI PEryAITOPH, 30KpeMa Ta-
Ki, IK MOpaAb, TpaauLlii Ta 3Bu4ai. Lle cBiqIuTE Ipo Te, 1110 B ik iHTeprpeTaltii BU-
KOPHCTaHI i €AEMEHTH COUIO/I02IUHO-NO3UMUBICINCHK020 IIPAaBOPO3yMIiHHH.

OTxe, € miacTaBu KoOHcTaTyBaTH, 110 Cyn y 3rajaHoMy pillleHHi ITpOAeMOH-
CTPyBaB KOMIIAEKCHUH, «IHTErpOBaHUM» IMiAXiA 0 IPABOPO3YMiHHS, HA SKOMY H
I'PYHTYEThCA HOr0 TAYyMadeHHd IIPUHIUIY ¥ (peHOMeHa «BEPXOBEHCTBA IIpaBay.

Tpeba 3BepHYTH 0COOAMBY yBary Ille Ha OAHY JAOCHUTH CUMIITOMATHYHY Te3y,
BHKAQJIEHY B 3a3HadeHoMy parMmeHTi pimenHs KoHcrurynitinoro Cyny Ykpai-
Hu. CyI CTBEpAKyE, 110 BCi COLiaAbHI PETYASITOPH — abu HaAeXKaTH 10 Npasa —
MaroTh OYTH «AETiTHMOBAaHI CyCITiABCTBOMD>.

Taxuil BUpa3 MoxKe OyTH iHTepIpeTOBaHUH y IBOX Pi3HUX 3HAYEHHSIX: SIK A€-
riTUMallis caMe 3micmy THUX COIiaAbHHX HOPM, 9Ki 3aKpIiIA€HO BiAIOBIIHUMHU
COIliaABHUMH PETyASTOPaMH, Ta CaMHX II0 cobi ¢popm (3acobiB, iHCTPYMEHTIB)
peryAloBaHHS — HaBiTh He3aA€XKHO Bif ix 3MicTy. Po3ragHeMo HaBeeHY 03HAKY
TIABKU B IIE€pIIOMY 3HA4€HHI, 9Ke € HalCyTTEBIIIUM.

¥ 3B’d3Ky 3 IIUM 3ayBaskUMO, III0 B COIiaAbHO HEOJHOPIAHOMY CYCITiABCTBI 3a-
B3X/IU OJHOYACHO iCHYIOTh IIPpUHANWMHI 1Ba Pi3HOBUAU AeTiTHUMAllil (CyCITiABHOTO
BU3HAHHH, CXBaAeHHs): odiriiiHa, To6To nepKaBHa, Ta Heodilifina, To6TO rpo-
Ma/CchKa, HenepxkaBHa. [lepira € dpopMasizoBaHO OMHO3HAYHOIO ¥ 00’€KTHUBY-
€ThCSI ¥ BOAEBUSIBAEHHI BCHOTO JOPOCAOTO HAaCEeAeHHS KpaiHu (pedpepeHaym) abo
BHUIIUX OPraHiB Aep:KaBH, gKi HUM cPOpMOBaHO, 06paHo, — HacaMIlepes nap-
AAMEHTY 1 Ipe3ueHTa.

A och mpyru#t pisHOBUL A€TITHUMALIi]l 3MiHCHIOETHCS B3Ke Pi3HOMAaHITHUMU HeZep-
JKaBHUMHU CyD’€KTaMH CYCITIABCTBa (COILiaABHHMHU CIIIABHOTAMH, T'POMaACHKHUMHU
00’ IHAHHSAMU TOIIIO) i TOMY € 3MiCTOBO IIAIOPAAICTUYHUM, HEOJHO3HAYHUM. Y HOTo
paMKax OLIHKH THX a00 iHITHMX COLlaABHHX PEryASTOPIB SK «CIIpABEIAMBHX» UH,
HaBIIaKH, HECIIPABEIANUBUX» OYAyTh IBHO HEOOHAKOBHMH, iHO] HABITH B3A€EMOBH-
KAIOYHUMH. OT3Ke, y IBOMY BUIAAKY BiAIOBII Pi3HUX CY0 €KTiB AETITHMALlii HA TH-
TaHHS, KUY i3 COLIaABHHX PETyAITOpIB € npasom, He 30iratumyrthes. [IpoBoau-
TH X pedePEeHIyMH CTOCOBHO KOXKHOT'O 3aKOHOIIPOEKTY HE € MOKAHUBHM.

44




Bicrnurx Koncmumyuiiinozo Cydy Ykpainu 1/2006

SIKII10 BpaXxoByBaTH, III0 OPiYiliHUM — 3 POPMaAABHOTO OOKY — IIpeqCTaBHU-
KOM CYCIIiABCTBa BHCTYIIA€ TiABKH JlepiKaBa, a TAKOXK 3BakKaTH Ha TaKy HEOAMiH-
Hy CKAa[0BY BEPXOBEHCTBA IIpaBa, K Npasosa 8u3HaueHicmbs (3a0e3IedYeHicTs,
cTabiABHICTD), TO IIPIOPUTETHY POAB Y AETITHMALLi]l COIiaABHUX PETYAITOPIB I0Be-
JeThCcd BH3HABaTH SIKpas3 3a JAepxKaBolo, HacaMIlepes 3a TUMHU ii BUIUMH opra-
HaMU, fKi 00HparThCHa yCciM JOPOCAMM HACEACHHAM KpaiHH, CTBOPIOIOTHECS CaMe
CYCITiABCTBOM.

He 3aiiBum Oynme 3a3Ha4uTH, 110 y IIEBHUX BHIIQJAKaX Miciad aeritumariii mo-
KAQa€ThCS 1 Ha HalliOHAABHI Aep:KaBHI OpraHu KOHCTUTYLIHHOTO CyJOUYNHCTBA,
pillleHHd 9KUX HaBIiTh IIIOZI0 aKTiB NapAaMeHTy (3aKOHIB) UM aKTiB IIpe3uaeHTa
BBazKalOTbCS OCTATOYHUMH. Ti€ro Mipoio, SKOI0 KOHCTHUTYIIiS CydacHOI feMoKpa-
TUYHOI [ep:KaBU BBaXKAEThCd 0Oe33alepedHUM BTiACHHAM IIpaBa (CIIpaBeIAH-
BOCTi), OILliHKa KOHCTUTYILIHHUM CyZIOM TaKHUX aKTiB, K, CKaXXiM0, HEKOHCTUTY-
wiiHUX, Oy/Ae piBHO3HAYHOIO BU3HAHHIO iX i HEIIPABOBUMH (HECIIPABEJAUBHMU).

He 3a6yBaiimo i Te, 110 CXOXKY AETITUMALHHY POAB IIOA0 OYAb-SIKUX BOAEBH-
ABAE€HBb [epzKaB-dAeHiB Panu €Bponu Bimirpae HuHI ¥ €Bpocyn. Aazke Horo BU-
CHOBOK IIPO HASBHICTh YU BiACYTHICTB «CIIpaBeIAMBOTO» 6araHCY MiXK pizHOMa-
HITHHUMU iHTepecaMu Cyb’eKTiB COLiyMy — HacaMIlepe[ MiX iHTepecaMu ocobu i
CyCIiABCTBa — TSTHE 3a co0010 ¥ BU3HAHHS BiAIIOBIAHO IIPAaBOMIipHOCTI U1, HAB-
IIaKM, HEIIPaBOMiPHOCTI TaKUX BOAEBUSBAEHD (Mil).

3 oragay Ha IIi MipKyBaHHS BUAA€EThCH, 10 B aHAAI30BaHOMY (parMeHTi pi-
IIeHHS BKAa3iBKa Ha Te, IO COIiaAbHI PETYASTOPH MAalOTh OyTH «AETITHMOBaHi
cycriabCcTBOM», MoTAa 6 OyTH chopMyAabOBaHA TOYHIIlle, KOPEKTHIIIIE.

Ane, o1iHIOIOYH B ITiaoMy nTo3uiito Koncruryuitinoro Cyny Ykpainu, NUTaHH4,
III0 PO3TASIAETHCS, HATOAOCHMO IIIe Pa3: BOHA € 3araAoM JOCTaTHLO OOI'PyHTOBA-
HOIO, Ii OIpHUAIOAHEHHS, Tpeba CIIoAiBaTHCS, CIIPUITHME BIPOBAIXKEHHIO B YK-
paiHi BepxXoBeHCTBa IpaBa.

7. €Bpocyp i KoHcTutyuinHun Cya YkpaiHu:
NOPiBHSAIHHSA iHTepnpeTauin

IITo >k € cIiABPHUM i BiAMiHHUM y IIPaBOPO3yMiHHI €Bpocyny Ta KOHCTUTYIIiH-
Horo Cyny YkpaiHU i, 4K HaCAZIOK, ¥ TAYMadeHHI HUMU (DEHOMEHY BEPXOBEH-
cTBa mpaBa?

3MiICTOBO CHIBCTaBASIOYM iHTepHpeTallii BepXoBEHCTBA IIpaBa, 3iMiCHeHi
€BpocynoM i Koncrurynitinum CynoMm YKpaiHu, 3a3HaYUMO, IO CIIIABHUM Y HUX
€, IIo-TIePIlIe, IHMe2PalbHICMb IIPABOPO3YMIiHHS, B IKOMY IIPEACTAaBAEHI IPUPO/I-
HO-IIPABOBI i MO3UTUBICTCHKO-IIPABOBI KOHIIEIIIil, 30KpeMa 3acaayl BiAIIOBiIHO
€TUYHOTO Ta IHCTPYMEHTAABHO-TIOTPEeOOBOTO IIiAXOMiB.

[To-gpyre, CHIABHOIO PHCOIO € 2YMAHICMUUHICMb IX IIPaBOPO3yMiHHS, TOOTO
opieHTallisg Horo B IepHIy 4Yepry Ha 3abe3nedeHHd IPHUPOLHUX (3arasbHOCO-
LiaABHUX) IIpaB AIOAWHY, ii rifHOCTI Ta iHTepeciB. OOUABa MOPiBHIOBAHI BapiaH-
TH IIPABOPO3YMIiHHS € JII0OUHOMIPHUMU. BOHN MOXKYTB CAYTYBaTH AJOAATKOBUMH
iATOCTpAalliIMU CAYIIHOCTI IIOAOKEHHS IIPO T€, 110 CYTHICTh, KBIHTECEHIlid (heHo-
MeHa BEPXOBEHCTBA IIpaBa — Iie IaHyBaHHS B CYCIIIABCTBI caMe IIpaB AIOAHUHH.

IITo  mo BimMiHHOCTEH, TO IX MOKHAa BOaYaTH HacaMIlepes y TOMY, 110 €Bpo-
CYI IIOCTiMHO aKIEHTY€E cumyamusHicme 3MicToBOI iHTepIIpeTallii MoOHATTS Ipa-
Ba (a OTXKe, ¥ IIOHATTS BEPXOBEHCTBA IIpaBa), TPAAHUIIHHO YHHKAIOUH TAaKOTO
BKpall abcTpakTHOTO BU3HAUYEHHd (nediHiloBaHHS) 3araAbHOTO IIOHATTS IIpaBa,
fAKe MOXXHa OyAo 6 IIOIMIMPUTH Ha BCi 6€3 BUHATKY KOHKPETHO-ICTOPHYHI H# KOH-
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KPeTHO-Cy0’eKTHI kuTTeBi Bunaaku. Haromicts Koncrurymitinuit Cyn Ykpainu
3aificHUB cripoby chopMyArOBaTH — Xal i [eIo B ONHCOBIi#H opMi — 3azanvHe
BHU3HAYEHHS TAKOT'O IIOHATTS B JOCHUTH aOCTPAKTHOMY BHUTASI.

3MiCT IOHATTS caMe «BEPXOBEHCTBO» (CTOCOBHO npasa) €BPOCY PO3KPUB [10-
CHUTB IeTaAbHO, OiABIII-MEHIII KOHKPETH30BaHO B IliAil HU3III 03HAK, SIKi chopMy-
ABOBAHO HUM y PIlIEHHAX, YXBAA€HHUX 3 KOHKPETHUX CIIPaB.

Ha BigMiny Binm niboro, Koncruryuifiauit Cyn YKpaiHu B3KHUB CTOCOBHO ITOHAT-
TS, IKE€ PO3TASIAAOCS, 3HOBY JOCHUTH aOCTPaAKTHY (POPMYAY: «BEPXOBEHCTBO IIpa-
Ba — Ile IaHyBaHHd IIpaBa Y CyCIiABCTBI».

O3HaueHi BiAMIHHOCTI IIIAKOM BUIIpaBaHi 3 OTrAdLy, HacaMIIepen, Ha CIIeIH-
diky mpuponu, npu3HadeHHS ((PYHKIIiH) i HOBHOBaXKEHb (KOMIIETEHITiH) KOKHOI
3 IIMX CyAOBUX iHCTaHIIiH. [laeThCcd B3HAKMU TAKOXK ICTOTHA PIi3HUIE B dHaci ix
icHyBaHHS (€Bpocyn (PyHKITIOHY€E IIOHAM YBEPTH CTOAITTS, a KoHCTHTyLiHHUH
Cyn YrpaiHu — npubAH3HO AeCATh POKiB), 8 TAKOXK Y KIABKOCTI CIIpaB, IKi HUMHU
PO3TASTHYTI.

Bopgnaouac 3ayBaxkuMo, II10 OKpeMi 3 TaKHUX O3HAK 3a3HAYaAUCs i B PillIEeHHSIX
Koucrurynitinoro Cyny Ykpainu, xoda H 6€3 TeKCTyaAbHOI «IIPUB’I3KH» caMe 10
BepxXOBeHCTBa IIpaBa. Hanpukaazn, y pimrenHi Big 22 BepecHs 2005 poky y crpa-
Bi IIPO KOPHUCTYBaHHS 3eMEABHHUMHU MiAdHKaMU HAeThCH PO IMIPUHITUII «IIOBATH i
HEIIOPYIIHOCTI IIpaB Ta CBOOO AIOAMHU», IIPUHITUII «CIIPABEIANBOCTI», ITPO BH-
MOTY «BU3HAYEHOCTi, ICHOCTi 1 HeJBO3HAYHOCTi IIpaBOBOi HOPMHU», BiJ AOTPHU-
MaHHS SIKOI 38A€KUTh, 30KpeMa, «J0Bipa rPOMasaH 10 AepiKaBH»!.

[TincymoByI04YH BHKAaeHE, OyAeMo IIEBHHUMH, IO OiABII IIOBHE BpaxyBaHHS
Yy BITYH3HSHOMY KOHCTUTYIIMHOMY CYZOYHHCTBI IpPakKTHKU €BPOCYAYy TaKOXK
IIO3UTHBHO BIIAMBAaTHME Ha IIOCTYIIOBE yTBEPIKEHHHA B YKpaiHi BepXoBeHCTBa
ImpaBsa.

! Bicuux Koncrurymnittaoro Cymy Yxpainu. — 2005. — No 9.
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NMPABOBI ®OPMU YYACTI
KOHCTUTYLINHOIO CYQY YKPAIHU
Y SAKOHOTBOPYOCTI

B. Ckomopoxa,
KaHougaTt puandHuUX Hayk

3B’a30k KoHcrutynitinoro Cyny YKpaiHu i3 3aKOHOTBOPYICTIO € 3aTraAbHOBH-
3uaHuM (akrom!. [IpoTe MU He HOAIASEMO ITO3ULIM HAYKOBIUB, IKi 3MILIYIOThH
3araAbHOCOIIiaABHE ITOHATTH «3aKOHOTBOPYICTE» 1 «3aKOHOAABYUH IIPOIEC» K
IOPUANYHE IOHATTH.

BakoHOmaBYHU IIPOIleC, 9K i Oyab-aKWi IOPUANYHUNE [IPOLleC, Mae aBa 3Ha-
YeHHS: IOPALOK AiIABHOCTI (V JaHOMY pasi 1010 CTBOPEHHS 3aKOHY) 1 caMy 10
[iFABHICTE. BoHa 341l CHIOETHCS 3aKOHOAABYNM OPTaHOM — IIapAaMEeHTOM i raa-
BOIO Iep3KaBU 32 MOKAUBOI y4yacTi B okpeMux Bunaakax Kabinery MinicTpiB abo
XK pedpepeHayMYy.

3aKOHOTBOPYICTh — OIABIII IITUPOKE TMOHATTS, OCKIABKH OXOIIAIOE MiSIABHICTB,
iHOMI He BperyAbOBaHy IIpaBOM, 9Ka He BUYEPIIyEThCS, BAACHE, CTBOPEHHAIM 3a-
KOHY, & BKAIOYAE OLIHKY H0T0 e(DEKTUBHOCTI Ta MOXKAUBE KOPUTYBAHHS?.

Hatomicts A. CeaiBaHOB, MOCAIIZKYIOYU IPOOAEMHI aCIeKTH 3aKOHOTBOPYOTO
mponecy Ta IX BimoOpazkeHHda B pimeHHax KoHcrurtynitiHoro Cyny Ykpainwu,
3Milllye HaBeAEHi IIOHATTS i CTBEPIAXKYE, 110 «3aKOHOTBOPUYHUH npoliec BepxoBHOL
Panm YkpaiHu CKAQIAaeThCs 3 IIOCAIIOBHO BH3HAYEHUX CTAAi: Bim (popMyBaHHS
IpaBOBUX ife#l 40 IX BTiA€HHS y IIpaBoBYy (POpMYy Bi[AMIOBiIAHOTO HOPMATUBHO-
mpaBoBoro akTa»3. Aae X BigmosinHo no crarri 93 Koncrurywii Ykpainu 3aK0HO-
JaB4a iHiniatTuBa y BepxoBHili Pani YkpaiHu — BHECEHHS 3aKOHOIIPOEKTY —
Oo3Ha4a€ 3aKOHOAaBYHH IIpoliec y Horo IepiioMy 3Ha4eHHI — IIOPAI0K MiSABHO-
CTi III0J0 CTBOPEHHS 3aKOHY.

dopMyBaHHS IPABOBHUX ieH Iepenye 3aKOHOAABYOMY IIPOIIECY (3aKOHOIAB-
4i#i mpouenypi), AKUH Ma€ KiabKa CTaiil: BUSB 3aKOHOAABYOI iHIIliaTUBU, 00T0-
BOPEHHH 3aKOHOIIPOEKTY, NPUHHATTA 3aKOHY, HOTo MiAIIHCAHHS Ta OIIPUAIOI-
HEHHS4.

1 Boswiox B,/ TipakTuka Bupimenns Koncruryitiaum CynoMm YKpaiHU AeSKUX MHTAHb MO0 3a-
XHUCTY IIpaB i CBOOO AIOAWHU 32 YMHHUM KpHMiHaABHHUM KOAeKCOM YKpaiHu // AKTyaabHi mpobaeMu
cdopMmyBaHHA IIPaBOBOi AepxaBU B YKpaiHi. MaTepiaan MixkHapoaHOI HayKOBO-TIPaKTHUYHOI KOH(De-
peHwii. — Y 2-x 4. — 4. 2. — XapkiB, 2000. — C. 118—121; Kpueerro A.T. IIpoGAeMHBIE BOIIPOCHI
YKPENAEHHSI IIPaBOBBIX OCHOB HE3aBHCHUMOCTU 3aKOHOJATEABHBIX OPTaHOB B OIPENEACHHUU ITOPSIKa
CBOeH NesITeAbHOCTH // AKTyaAbHi IpoGaeMH IoAiTHKH: 306ipHUK HAyKOBHUX IIpalk. — Bum. 15. — Ope-
ca: IOp. ait., 2002. — C. 124—134; Tecnenxo M.B. CyneGHBIHf KOHCTHTYLIHOHHBIM KOHTDPOAL B
Vkpanne. — K., 2001. — C. 309; Todbika FO.H. OCHOBBI KOHCTUTYILIMOHHOTO CTPOsI YKpPauHbI. — Xapb-
KoB: PakT, 1999. — C. 219 Ta iHnmi.

2 KOHCTHUTYIHOHHOE (FOCYAAapCTBEHHOE) MIPaBO 3apyOeXKHBIX CTpaH. — PyKOBOA. aBT. KOA.
B.A. Crpamyn. — M.: BEK, 1996. — C. 492—493.

3 Cenigaroe A. TIpoGaeMHi aCIeKTH 3aKOHOTBOPYOTO IMPOIECY Ta iX BiMoBpaskeHHsS y PIllIeHHIX
Koncturyniiinoro Cyny Ykpainu // IlpaBo Ykpainu. — 2004. — Ne 9. — C. 34.
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Ha nymky C. AaekceeBa, IIpaBOBi ifel (yABA€HHS, ITIOHATTS, KOHIIEIIi] TOII)
10 3MICTY TOTO SIBUINA, IK€ BU3HAYAETHCH TePMiHAMU «IIPABO» 1 TUM OiAbIIle «I10-
SUTHUBHE [IPABO», HE HAAEXKATD!.

Iness mpUHHATTSA HOBOI'O 3aKOHY ab0 ITaKeTy 3aKOHIB MOXKe MICTUTHUCS B IIPO-
rpaMi HOAITHYHOI HapTii, TPOMaAChKOro pyxXy 4M opraHizarii i He 6yTH peaaizo-
BaHOIO y ITapAaMEHTI (HallpuKAal, 00 AeyTaTChKoi HeJOTOPKAHHOCTI).

Otxe, crazmia dopMyBaHHS IpaBoBOl izel (BUABAEHHS HEOOXiMHOCTI ITpHii-
HATTS 3aKOHY) € CTaAi€I0 3aKOHOTBOPYOCTI, a HEe 3aKOHOIaBYOTI'0 IIPOIIECy: opra-
HU, opraHizarii Ta 0cobu, Ki JOCAIAXKYIOTH I1e IUTaHHs, JAaA€KO He 3aB3XKIHU MO-
KyTh OyTH yJacCHHKaMH{ THX IIPAaBOBiMHOCHH, SIKi CTAHOBAATH 3aKOHOMABYHH
IIpolec.

Tpeba Bim3Ha4YUTH, IO OKPEMi HAYKOBII PO3TASIAAIOTH 3aKOHOTBOPYICTH SK
[iSIABHICTH YIIOBHOBA3KEHOI'0 OPTaHy (3a3BUYai ITapaaMeHTy) 1040 BUAAHHS HO-
BUX, BHECEHHS 3MiH 0 YUHHHUX i CKACyBaHHH 3aKOHIB BiZIlIOBITHO O BCTAHOBAE-
HOI 3aKOHOAABYOI Iporeaypu?. Takoi mosutii forpumyerbes B. [cakoB, BigHOC-
4, 30KpeMa, [0 BaKAHUBHUX ITapAaMEHTCBKHX IIPOLEAYP 3aKOHOTBOPYICTHL fK
cucTeMy Ai# Ta IIpaBOBUX IMPOLEAYP IIIOA0 PO3TAIAY i IPUHHATTA aKTiB HalBU-
11101 FOPUANYHOI CHAU — 3aKOHIBS.

[H1mmit pocidicekuii aBTop — O. KyTradin — cTBepaxKye, 110 3aKOHHU ITpUiiMa-
IOThCsI B 0COOAMBOMY ITOPSIAKY, III0 PEAAIZYETHCH Y 3aKOHOAaBYOMY ITPOLIEC], ITEP-
LII0I0 CTAIIEI0 KOT0 € 3aKOHOAaBYA iHimjaTusat.

3akoHOmaBya iHilliaTUBa y (POpMi IPOMO3UILIil IIPO PO3POOKY i BUOAHHS aKTa
49U OIAGXOM HoAadvi 3aKOHOIIPOEKTY € MOYATKOBOIO CTAi€I0 3aKOHOAABYOI0 IIPO-
ecy B nnapaaMmenTax PymyHii (crarTsa 73 Kouncturytii), ITaaii (crarra 71 Kornctu-
Tyuii). Hanpukaan, B Icaanmgii 3aKkoHOgaBYNE IPOIleC ITOYNHAETHCS 3 BHECEHHS
3aKOHOIIPOEKTIB 10 AABTHHIY (IIapaaMeHTy). [IpaBo 3aKoHOmaB4YOl iHiliaTHBHU
MAaloTh YA€HHU AABTHHIY i MiHiCTPH, IKi BHOCATD 3aKOHOIIPOEKTH i IIPOEKTH Pe30-
atortitt (crarTa 38 KoHeTuTyIlii). 3aKOHOIIPOEKT, IiATOTOBACHHH MiHICTPOM, IO
IoJaHHA ITapAaMeHTy Mae, 9K IIpaBUAO, OTPUMATH caHKIlito [Ipe3ugeHTa (crart-
Ta 18 Koncruryii)®.

Ykpaincekuit mocaiqHuk B. Bapcekuil cripaBegAMBO CTBEPIZKYE, IO ITIEPBUH-
HOIO CTai€I0 3aKOHOTBOPYOTO IIPOLIECY € IPUHHATTH PillleHHS PO MHiATOTOBKY 3a-
KOHOITIPOEKTY, KA 3aBEPIIYETHCS MONEPEAHIM (POPMYBaHHSAM [AE€PKABHOI BOAL®.

Cawme 3a Takux ymoB KoHcTutytitinuit Cyn Ykpaisnu Oepe y4acTsb y 3aKOHOTBOP-
YOCTi, Haaro4Yu BHCHOBOK IIIOA0 BiAIIOBiAHOCTI BUMoraMm crateii 157 i 158 Kon-
cTuTyLii YKpaiHu 3aKOHOIIPOEKTY IIPOo BHeCceHHd 3MiH no Koncrutyiii Ykpainu.

[IpaBoBa mo3ullisd HIOA0 OOOB’SI3KOBOCTI BHKOHaHHS [As BepxoBHOI Pamu
YKpainu gk pilnieHb, Tak i BUCHOBKIB KoHcTuryiifinoro Cyny YkpaiHu Bukaa-
neHa y PimenHi Bin 9 yepBHA 1998 poky y cripaBi IIpo BHeCEHHS 3MiH 10 KoH-
crutywii Ykpainu’.

1 Anexcees C.C. durococus mpasa. — M.: HOPMA, 1998. — C. 49.

2 KoucrurynuonHoe npaso: CaoBaps / OTB. pen. B.B. Makaakos. — M.: FOpucts, 2001. — C. 159.

3 Komcrurynuonsoe mpaso: Yue6uuk / Ots. pea. B.B. Aazapes. — M.: FOpucrs, 1999. — C. 432.

4 Koznosa E.H., Kymagun O.E. KoHcTuTyIMoHHOe mpaBo Poccmu. — M.: FOpuers, 1996. —
C. 386—387.

S Koucruryrwu rocymapers Esporsr. — M.: HOPMA, 2001. —T. 3. — C. 77; T. 2. — C. 19, 22, 115.

6 Bapckuii B.P. CoBepIlIeHCTBOBAHNE 3aKOHOTBOPYECKOTO ITPOIIECCA KaK TEHIEHIIHS COBPEMEHHO-
TO KOHCTUTYLIMOHaAu3Ma B YKpauHe // CydacHHU# KOHCTHUTYIIOHAAI3M Ta KOHCTUTYLIMHA IOCTHLIA. —
Opeca: FOpuauyHa ait., 2001. — C. 151.

7 Koucruryuitinuit Cyn Ykpainu: Pimtennsa. BucHoBku. 1997—2001. — Ku. 1. — K.: FOpiukom Iu-
Tep, 2001. — C. 219.
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BaraTo HayKOBIIiB ¥ HaJlaHHi BUCHOBKIB IIPO KOHCTUTYILIIMHICTE ITPONO3UIIiH
LIIOZIO0 TIEPETASy KOHCTHUTYII BOAYarOTh y4acTh KOHCTUTYIIIHHOIO Cyay B 3aKO-
HOZaBYOMY ITPOLIECi, CTABASYH 1€ TIOBHOBaXKE€HHS IIOPL[ 3 peaaisalli€ro mpasa
Ha 3aKOHOJaBYy iHIIlIaTHUBY Ta IpaBOM Ha BHECEHHS ITPONIO3UIiH IIpo 3MiHU i
JIOTIOBHEHHSI 10 KOHCTUTYILi .

Mmu BBazkaemo, 110 y4acTh y NPOLEAypi HaJaHHA BHCHOBKY IIOAO 3MiH 10
KOHCTHUTYII He IepeTBOPIOE KOHCTUTYIIHHUN CcyZl B y4aCcHHKAa 3aKOHOIABYOTO
IIpolecy.

9k 3a3HauuB y HazBaHoMy Pimenni Koncrurynitinuit Cyn Ykpainu, BiaIoBia-
HO 1o noaoxeHb Koncrutyiii Ykpainu BucHoBOK Koncrurytitinoro Cyny Ykpai-
HU Ma€ OyTH HaJaHO [0 IIOYaTKy PO3TASAY 3aKOHOIIPOEKTY IIPO BHECEHHS 3MiH
no Koncrurynii YkpaiHu Ha IA€HapHOMY 3acifaHHi mapaaMeHTy. 3AiHCHIOIYHN
OIPEeBEHTUBHUH KOHTPOAB LIOM0 BiANOBimHOCTI BUMoram crateit 157 i 158 KoH-
cTUTYyLil YKpaiHu 3aKOHOIIPOEKTIiB IIpo BHeceHHs 3MiH n0 Koncrurywii Ykpainuy,
Koucruryuitinuii Cyn Ykpainu He o6MeXKye TOBHOBaXkeHb BepxoBHOI Pagu Yk-
painu BHOcUTHU 3MiHH 10 OCHOBHOTO 3aKOHY, a TiAbKU 3a0e3Iedye KOHCTUTYII M-
HICTB iX peaai3anii BepxoBHorw Pamoro Ykpainu, 110 € 0gHI€I0 3 OCHOBHUX rapaH-
Tith crabiabHocTi KoHcruTyiii Ykpainu?. [IpuHIUIIOBUM € po3’acHeHHs KoHcTH-
Tyuiinoro Cyzay 1100 060B’I3KOBOCTI IIepeBIpKH IIOIIPABOK, SKi MOXKYTbH OyTH
BHECEHI 0 3aKOHOIIPOEKTY B IIpPOlleci oOroBOpeHHs HOro Ha 3acimaHHi napaa-
MEHTY.

[ITo cTrocyeThcd MpaBa Ha 3aKOHOMAABYY iHII[iaTUBY Ta Ha BHECEHHS IIPOIIO3U-
Ii¥f Ipo 3MiHK ¥ JOIIOBHEHHS M0 KOHCTHUTYILi, TO HAeThCH IIPO 3aKOHOIIPOEKT,
AKUH IPOIIOHYE KOHCTUTYIIHHUY cyd. 3 IIbOro IPUBOLY HAYKOBIII BUCAOBAIOIOTH
Pi3HI AyMKH, iHOAI ITIAKOM HIPOTHAEXKHIi. [IpoTH HagBHOCTI Takoro IpaBa y KOH-
CTUTYLIHHUX CYHiB apryMEHTYIOTB, III0 3aKOHOIIPOEKT, 3aIIPOIIOHOBAHWM KOH-
CTUTYLUHHUM CyZIOM, MOXE CTaTH IIpeaMeToM HOro posragny, a Iie BIAHMHE Ha
06’ekTUBHICTE cyny. He3posymiao, xTo Oyme 3AiHICHIOBATY IIONEPEAHIE KOHCTUTY-
LiMHUHE KOHTPOAB (TaM, [€ BiH iCHye€) II0OA0 3aKOHOIIPOEKTIB, BHECEHUX KOHCTH-
TYLIMHUM Cy[0M 3TiHO i3 3aKOHOAaBYOIO iHiliaTuBoro®. [ammuii asrop — T. 3pa-
JKEeBCbKa — BBazKae 3a HeoOxizmHe BUAy4dHuTH i3 crarTi 104 Koncrurynii PO (i Bix-
IIOBIiAHO 3 IIYHKTY LIocToro cTarTi 3 demepasbHOro KOHCTUTYIIIHHOIO 3aKOHY
«[Ipo Koncruryniiauit Cyn Pocificekoi demepaittiir) moAOKEHHS ITPO 0OMEKEHHST
IIpaBa 3aKoHomaByoi iHimiatuBu Koucturyuitinoro Cyxny PP Tiabku B yacTuHi
NUTaHb CBOrO Bigauua*. [lopedHuM OyIe ITOCAATUCH Ha JOCBIM iHIIMX KpaiH.

3okpeMa, BUCHOBKHU Ha IIPOIO3UIIii Ipo meperaan KOHCTUTYLII HaaaoTh KOH-
CTUTYLiHHI cynu Azepbaiimkany, Kupruscrany, MoamnoBu.

3ayBazkuMoO, 1110 HapAaMEHTH IIUX KpaiH po3TASa0Th IIPOIIO3ULIl ITpo 3MiHU i
JIOTIOBHEHHS /10 KOHCTUTYIIH 3 ypaxyBaHHAM BHCHOBKIB KOHCTHUTYIIHHHX CyIiB.
Taki BUCHOBKHU 3rifiHo 3i craTrrero 153 KoHcTurylii Asepbaiinxkany, crarreo 141
Koncrurynii MoanoBu MarThk AaBaTHCA A0 NOJAHHA 3aKOHOIIPOEKTIB, SKi BHO-
CATBCS [0 IAPAAMEHTY TIABKH Pa3oM 3 BUCHOBKOM KOHCTHUTYIIHHOTO Cyy®.

1 Mumioroe M.A., Baprawoe A.M. Odepru KOHCTUTYILIMOHHOIO npaBocyaus. CpaBHUTEABHO-IIpa-
BOBOE€ HCCAEOBaHHE 3aKOHOMATEABCTBA U CyAeOHOoM npakTuku. — Tomck: U3n. Tom. yH-Ta, 1999. —
C. 105.

2 Komcruryunitiuuii Cyn Ykpainu: Pimenns. BucuoBku, 1997—2001. Ku. 1. — K.: FOpinkom Iurep,
2001. — C. 219—220.

3 Bumpyx H.B. KoucruryrmonHoe pasocyave. CyneGHoe KOHCTHTYIIMOHHOE TIPaBOo H IIPOIIECC. —
M.: 3akoH u npaso, FOHUTH, 1998. — C. 196.

4 Bparxescras T, [. DpdekTHBHOCTS peasusanun pemenuii Kouncrurynuonsoro Cyna P B cy6nb-
ekte Penepanuu // JaiigxectT opUIIHAABHBIX MATEPHUAAOB U IIyOAUKAIIMI B IEPUOANIECKON ITe4aTH.
KoHncrurynnmonHoe npasocyaue B crpaHax CHI' u Baatun. — 2001. — Ne 6. — C. 65.

S Koncrurynuu rocyaapers — yuactaukoB CHE. — M.: Mzn. HOPMA—UWH®PA, 1999. — C. 61, 415.
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3acayroBye Ha yBary KOAO IIUTaHb, 9Ki BUPIIIYIOTh KOHCTUTYIIIHHI cynu 3ra-
JaHUX KpaiH, HaJao4Yu BUCHOBKH LIOAO0 3MiH i JOIIOBHEHB 40 KOHCTUTYIIII.

Basnauumo, mpo crarta 153 Koncrutynii Azepbaiimkancbkoi PecriyOaiky, ska
yrnoBHOBaxkuaa Koncruryniituuit Cya HagaTh BUCHOBOK Ha IporoHoBaHi Miaai
Memxaicom um IlpesumeHToMm AzepbaiimkaHcbKoi PecrmybAiky 3MiHH [0 TEKCTY
Konctutynii, He BCcTaHOBHAA 3MICTOBHUX IIPAaBOBUX KPHUTEPIIB OAd TAKOTO BU-
CHOBKY.

3akoH AsepbatimkaHcekoi Peciybaiku «IIpo Korcrutynitinuii Cyn Azepbaii-
mkaHchKol Pecriy6aikm» Bin 21 xkoBTHa 1997 poky (ctarTd 74, 4acTHHA YeTBeEp-
Ta) BUPIllyBaB I1e IUTAaHHS y IIAOIINHI fomiabHocTi: Koncrurynitiauii Cyn cBoiM
pillleHHSIM MaB JaTH BMOTHUBOBAHWI BHCHOBOK IIPO MOIUABHICTH a00 HEIOIliAB-
HIiCTh BHECEHHS 3MiH A0 TeKcTy KoHcTuTy1ii.

3 HabpaHHAM YHHHOCTI HOBOIO penakiiiero 3akoHy AsepbaiimKaHCcbKoi Pecrry0-
aAikm IIpo Koucrurymiinuii Cyn AzepbatimkaHcbkoi PecriyOaikm» Bin 23 rpynHsa
2003 poky 3akoH Bix 21 koBTHA 1997 poKy BTpPaTHB YHHHICTE. YHOPMyBaHHS
IIpaBOBUX KpHUTepiiB BUCHOBKIB Koncturyuitinoro Cyny BinnoBimHO mo crarti 61
3aKoHy IloAdrae y HEMOXKAWBOCTI BiIMOBHUTH y HaJaHHI BHUCHOBKY Ta NPUHHATTI
OOTrPyHTOBaHOIO BHCHOBKY IIIOZ0 BiAIOBIAHOCTI 3aIIpOIIOHOBAHUX 3MiH BHMOTaM
crarti 155 KoHcTuTyllii (dKa BU3HAYa€ OOMEXKEHHS iHII[iaTUBHU IIO0 IIPOITO3ULIil
3MiH no Koncruryii. — B. C.).

He peraamenToBaHO 1€ nHUTaHHY i B KoHCTUTYILI] Ta KOHCTUTYLIHHOMY 3aKO-
HonmaBcTBi Kupruscrany.

TakuM 4YWHOM, Ha HAIIy OYMKY, KOHCTHUTYILIHHUM cyzaMm A3zepbaiimxaHy i
Kupruscrany HagaHa MOXKAHBICTB OIIIHKM 3aKOHOIIPOEKTIB IIPO BHECEHHS 3MiH
10 KOHCTUTYILiH.

Koncrurytia Pectiybaiku MoagoBa (po3mia VI) OCUTE feTaAbHO BperyAroBasa
IIUTaHHS iHIillilIOBaHHA Ieperaany KoHeruTynii, #ioro Mexi Ta CTPOKH IPUNHAT-
T4 3aKOHY IIpo BHeceHHd 3MiH no Koncrurymii (ctarti 141—143).

Crarrga 142 Konctutylii MoAIoBH MiCTUTH HOPMY, 3TiTHO 3 IKOIO IIOAOKEHHS
IIPO CYBEPEHHUH, He3aAeXKHUY 1 yHITapHUN XapaKTep Aep:KaBH, a TaKOXK Ipo ii
IIOCTiHHUHE HEHTPaAiTeT MOXKYThH OyTH IIEPErASHYTI TIABKH IIiCASI CXBAA€HHS IX
LIAIXOM pedpepeHayMy OiABILIICTIO IPOMAsaH, BHECEHUX N0 BUOOPYHX CIIUCKIB.
He momyckaeTbCs IIEPETAsil, HACAIIKOM SIKOTO OyA0 6 CKacyBaHHS OCHOBHUX
IpaB i cBOOO TpoMaidH YH IX rapaHTiii. KOHCTUTYIIiS He MoKe OyTH ITeperAsTHY-
Ta i 9ac HaA3BUYaNHOTO, BOEHHOI'O CTAHy Ta CTaHy 0OAOTH.

Koucrurynitinuit Cyn Pecriybaiku MoazmoBa IIpH CKAQI@aHHI BUCHOBKY Ha IIPO-
mo3uwii moao mneperaany Kouctutyii (crarta 135, wacTuHA mepiia, IIyHKT «C»)
[OCAI/IKY€E€ HE TIABKM 3MICT 3aKOHOIIPOEKTy, a ¥ HepeBipde HoAepKaHHS YMOB,
HeoOXimHuX mas peaaisarti iHimiaTuBu 1omo neperasay Koncruryitii. 3okpema,
10 uepBHa 1998 poky Koncruryuitnuit Cyn MoaoBH faB HETaTHBHUN BHCHOBOK
Ha 3aKOHOIIPOEKT 225 Tucsd rpomansa Pecrybaiku MoAmoBa CTOCOBHO HaIaHHS
IIpaBa 3aKOHOAABYOl iHimiaTuBu HallioHaabHOMY MIiXKpPETiOHaABHOMY ILIEHTPY B
3B’A3KY 3 HEIOTPHUMAaHHSM BHUMOT cTaTTi 141 (4acTHHa IepIia, IMyHKT «a») KoHCTH-
TyIil o010 30MpaHHa HeoOXimHOI KiABKOCTI IMIANNCIB Y KOXKHIN aaMiHiCTpaTHBHO-
TEPUTOPiaAbHIM OMUHUIN HA MATPUMKY 1€l iHimiaTusu!.

B inmiit cipaBi Korcruryitinuii Cyn Pecriybaiku MoazmoBa naB HETATUBHHUM
BHCHOBOK Ha IPOEKT I'PYyHH AEIyTaTiB MapAaMeHTy, SKUM IPOIIOHYBAAOCS O0-
MEXKHUTH IIiJl 9ac BifHU IIpaBa rpoMaadH Ha 3a0e3nedeHHd XHiX JKUTTEBUX I10-

1 Avizul nr. 1 din 10.06.1998 la initiativa de completare a art. 73 din Constitutia Republicii
Moldova // Monitorul Oficial al Republicii Moldova nr. 9 art. 7. Curtea Constitutionala. Culegere de
hotariri si decizii, 1998. — Chisinau: GARUDA-ART, 1999. — C.15.
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Tpeb, 3a BUHATKOM IIpaBa Ha JKHUTAO, a TaKOX MOXKAUBicTE KoHCTHTYHIHHOTO
Cyny 3aificHIOBaTH KOHTPOAB 3a KOHCTHUTYIIMHICTIO 3aKOHIiB, He IIPOMYABrOBa-
nux [IpesunenTom Pecriybaiku Moamosal.

OpmHuM i3 TOAOBHUX HampsaMiB aigabHOCTI KoHcTHTy1itiHOTO Cyny YKpainu €
3aXHCT IIPaB i CBOOOI AIOAMHU i rpoMangHuHa. [linTBEpaAKEHHSIM IILOTO € BCTa-
HoBAeHa y ctaTti 157 KoncTutrylii YKpaiHu HeZOIIyCTUMICTh BHECEHHI [0 Heil
3MiH, 9KIII0 BOHH IIepeA0adaloTh CKaCyBaHHS YK OOMEXKEeHHd IIpaB i cBo6O Afo-
[OWHU i TpoMaagHUHa, a TaKoxX 3aiticHeHHs KoncrurynitinuM Cynom Ykpainu Ha
nipcrasi crarTi 159 KoHcTuTy1ii YKkpainu nmonepeaHboro KOHTPOAIO 3aKOHOIIPO-
€KTy IIPO BHECEHHS 3MiH n10 KoHcTHTYy1li Ha IpeaMeT BiilIOBITHOCTI HOI'0 BUMO-
ram crateit 157 i 158 Konctutyuii YKpaiHu, B TOMY YHCAl 111010 IepeadadeHHs
CKaCyBaHHS YH OOMEKEHHd IIpaB i CBOOOM AIOAWHHU i IpOMaagHUHA.

Peaaizaris 3a3HadeHoOro Ipunucy He € 0€3IpoOAEMHOI0, OCKiABKH cama Kon-
CTUTYyLia YKpaiH! 3aKaasa MOXKAUBICTHL OOMEXKEHHS 3aKOHOM JETKHUX IIPaB AIO-
JUHU i rpoMasHUHA 3a HagBHOCTI Bu3HadeHux y KorHcTuTywii nixcras (Hampu-
KA, 4acTHHa TpeTd crarTi 34, JacTuHa apyra crarti 35, yacTuHa mepiia
craTti 36, YacTHHA Apyra cTaTTi 64 TOIIO).

3akpinaeHi B OCHOBHOMY 3aKOHI IpaBa i CBOOOAM AIOIVHU HE € BUYEPITHUMHU
(crarTa 22), a TOMYy MOXYTb OyTH PO3LINPEH].

IToaoxxenus KoHcTUTyLil YKpaiHu 111010 ITpaB i CBOOOI AIOAMHU BiAIIOBIIAIOTH
3araAbHOBHU3HAHUM IIPUHIUIIAM i HOpMaM MizKHapoJAHOI0 IIpaBa, 3TiiHO 3 IKU-
MHU: 1) BHYTpIlITHE 3aKOHOAABCTBO HE MOXKE CyIepeduTH 3aiKCOBAHUM y MiXK-
HapOAHUX aKTaxX OCHOBHUM IIpaBaM AIOJUHU i 3aTaAbHOAIOICBKHUM I[IHHOCTAM
(cBoGoOma, memokparis Toiro); 2) He icCHye abCOAIOTHOI cBOGOAM i aGCOAIOTHHX
IIpaB; 3 MeTOIO 3a0e3IedeHH IPOMaChKOTO ITOPSAKY, 3/[0POB’T HACEAECHHS TO-
110 BOHU MOXKYTh OyTH 00MeXKeHi TIAbKY 3aKOHOM i B Tilf 4aCTHHI, 9K Iie IIepe-
0adyaroTh KOHCTUTYIIA Ta paTH(diKoBaHi AepkaBoio MiKHapoaHi akTy; 3) 3abo-
POHSIETHCHA 3AOBXKHBAHHS IIpaBaMH, TOOTO IpaBa ocoOM OOMeEKeHi ITpaBaMu
iHITUX OCi0.

MoKAUBICTH OOMeEZKEeHHs IpaB i cBoOOL 0cobU 3 MeTO 3abe3nedeHHs iHTepe-
CiB cycniabCTBA YH IHITHUX OCi6 3aB3KAU IPUXOBYE B cOOi 3arpo3y IpUHAHATTSI 00-
MeXKYyBaAbHHUX 3aXO0/iB, HECYMICHHX 3 OXOPOHIOBAHUM I'POMAaACBKHUM IHTEPECOM.

Kepyrouncs NpUHIMIIOM AOMIPHOCTi, KOHCTUTYLIHHUHN Cyn Mae BHU3HAYUTHU
IIpaBOBY OOTrPYHTOBaHICTh 0OMEXKEHHSI OCHOBHHX IIpaB i cBoOox, IX OCHOBHHUH
3MicT Mae OyTu 36epeReHnM?.

3Ha4yHU# HAayKOBUil i BUCOKOIpodeciiHME moTeHIiaa cyaniB KoHCTUTYILiH-
Horo Cyny YKpaiHU fae€ IificTaBH CIOAiBaTHUCA Ha IapaHTOBAaHUM 3aXUCT HHUM
Koucrurywii Ykpainu, a oTKe, i IPOroAOIIIeHHUX HEIO IpaB i ceoboa®.

umM, Ha Hally AYMKY, BUKAIOUA€E€THCS MOXKAHUBICTE «IIepeTBOPeHHI KoHCTUTY-
nitinoro Cyay Ykpainu 3 ekcrnepra HMOBipHHX 3MiH 70 OCHOBHOrO 3aKOHY Ha
aKTHUBHOIO CIIiBABTOPA TAKUX 3MiH»*.

3BepHenHs 10 Kouncrurynitinoro Cyay YKpaiHu CTOCOBHO HaZlaHHI BUCHOBKY
111010 BiZITIOBiTHOCTI 3aKOHOIIPOEKTY PO BHeCeHHd 3MiH g0 Koncruryii Ykpai-

1 Bakarouenue Ne 1 or 17.03.1997 rosa 1o MpOeKTy KOHCTHTYIIMOHHOTO 3aKOHA O BHECEHHH U3Me-
HeHHH B HeKoTopble cTaTbi Koncturynuu Pecriybanku MoanoBa // KorcturyimonHssril Cya. CO0pHUK
TIOCTAHOBAEHUH U ompeneaeHuii. 1997 rox. — Kummnnay: TAPYIA—APT, 2000. — C. 13.

2 Tonouxo A.H. KOHCTUTYIIHOHHOE CYIOIIPOU3BOJCTBO U TPOBAEMBI HOPMATHBHOTO OTPAHHYEHUSL
npaB u cBobox deaoBeka // IIpaBa AtoguHu i mpaBoBa AepxkaBa. — Xapkis, 1998. — C. 156.

3 Cemeney A.H. Koucruryronnsrit Cya YKpaUHbI U 3aluTa MpaB deaoBeka // [Ipasa AloauHu i
IIpaBoBa aepxkaBa. — Xapkis, 1998. — C. 98.

4 IMlanosan B.M. Koucrurymitiauit Cyn Yxpainu / [lepsKaBoTBOPEHHH i TPaBOTBOPEHHs B YKpaiHi:
nocBinm, mpobaemu, nepcnekTusy; 3a pex. FO.C. Illemmrygenka. — K., 2001. — C. 215.
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HU BuMoram crare#t 157 i 158 Koncruryiii Ykpainu, gKi BU3Ha4aloTh BUIIAIKHU,
koA KoHcTHuTyllis He MoxKe OyTH 3MiHeHa, € BaXKAWBOIO (POPMOIO 3MiHiCHEHHS
0COOAMBOTrO BHAY 3aKOHOTBOPYOI AiIABHOCTI.

IminiroBatu 3miHu 1o Koncrutynii YKpaiHu mIA9XoM IOJAHHS BiAIIOBIZHOTO
3aKOHOIIPOEKTY MOXKe TiAbKU [Ipe3uneHT YKpainu abo He MEHII K TPeTHHA, a
crocoBHO po3miaiB I, I1I i XIIT Koncrurymii YkpaiHu — He MEHII IK ABi TPEeTHHH
HapOAHUX MAeNyTaTiB YKpaiHM Bin KOHCTUTYILIHHOro ckaaxy BepxosHoi Pamu
Ykpainu. O6G0B’I3KOBOI0 YMOBOIO 3aKOHOAABUOI iHiliaTuBu om0 3Minu KoH-
CTUTYLII € ToJaHHY BiAIIOBiIHOTO 3aKOHOIIPOEKTY 10 BepxoBHoi Pagu Ykpainu,
AKil 1 HaaekUTh 3Bepratucd 1o Kouncruryniinoro Cyny YKpaiHu 3a BHCHOBKOM
(crarti 154, 156 Koncruryuii Ykpainmn).

ToMy IIpu BUpIlIeHHI IUTaHb IIPO HaJaHHS BUCHOBKY KoHcruryuitinuit Cyn
YkpaiHU peTeAbHO AOCAIIXKYeE i MepeBipse He TIABKH 3MiICT 3aKOHOIIPOEKTY, a U
OOTPUMAaHHS] YMOB iHilitoBaHHda 3MiH 10 KoHcTuTymii Ta 3BepHeHHs 10 KoHCcTH-
Tyuitinoro Cyny YKpaiHu.

Taxk, yxBaaolo Bix 8 TpaBHa 1997 poky Koncruryuitinuit Cyn Ykpainu BigMo-
BUB Y BIOKPUTTI KOHCTUTYLIIHHOI'O IIPOBA/3KEHHS 3a KOHCTUTYIIMHUM IIOHaH-
HAM 51 HapoaHOro AelyTaTa YKpaiHU IPpo HaJaHHS BHCHOBKY IIOA0 BHECEHHH
3MiH i fommoBHeHBb 0 ctarTi 81 KoHceruTynil YKpainu y 3B’3Ky 3 BiZICYTHICTIO V
HapoOOHUX AeIlyTaTiB YKpaiHu BcTaHoBAeHOro KoHCcTHTYIIE€I0 YKpainy, 3aKoOHOM
Ykpainu «Ipo Koucrurynitnuit Cyn YKpaiHn» ipaBa Ha KOHCTUTYIIHHE I01aH-
He IIIOJO0 BiAIIOBiAHOCTI 3aKOHOIIPOEKTIB IIPO BHeceHHs 3MiH n0 Koncrutyrrii
Ykpainu Bumoram crarteit 157 i 158 Koucruryii Yrpainu!.

Tum camuMm Korcruryuitinu#t Cyn YKpaiHu HiIIOB Oasi MaTepiaabHOI'O KOH-
TPOAIO, TOGTO KOHTPOAIO AHIIIE 38 KOHCTUTYILINHICTIO 3MiCTy 3aKOHOIIPOEKTY?.

[pyrum HauapsamoM (popmoro) yuacti Korcruryuifinoro Cyny Ykpainu y 3aKo-
HOTBOpPYOCTi € BU3HaHHs KoHcTutrylitinum CyqoM 3aKOHY, iHIITUX IPaBOBUX aK-
TiB (iX OKpeMHUX IIOAOZKEHB) TAKHUMH, III0 He BiANOBiAAI0Th KoHCTHUTYIII YKpaiHu.
Ile o3Ha4Yae BTpaTy HUMH YHHHOCTI 1 aBTOMaTUYHE BUAYYEHHS 3 IIPaBOBOTO IIPO-
CTOpY.

BinmoBigHo mo wactuHu apyroi crarti 152 KoHeruTyiil YKpainu Ta YaCTHHH
apyroi crarti 73 3akoHy YKpainu (Ipo Koncruryuitiauit Cyn Ykpainmn» 3aKoHH,
iHmi TpaBoBi akTH ab0 iX OKpeMi IT0AOKEHHS, 1110 BU3HAaHI HEKOHCTUTYLIHHUMH,
BTpaydaloTh YUHHICTE 3 AHA yxBaaeHHda KoHcrutynitinuMm Cynom YKpaiHH pi-
IIEHHS IIPO IX HEKOHCTUTYIIIHHICTG.

Y pasi HeobxinHocTi KoHcturyuitinuit Cyn YKpaiHu MoKe BU3HAYUTH Y CBO-
€My pillleHHi, BUCHOBKY IIOPSJ0K i CTPOKHU iX BUKOHaHHS, a TAKOXK ITOKAACTH Ha
BIATIOBiAHI AeprKaBHI opraHu 000B’I3KH 1100 3a0e3IIeYUTH BUKOHAHHS PillleH-
Hd, JOAep3KaHHS BHCHOBKY (4acTuHa apyra crarti 70 3akony). Taxk, y crupasi
CTOCOBHO CTPOKIB OCKap3KeHHS IOPYIIEHb IIif] Yac HiipaxyHKy I'0AOCIB Ta BCTa-
HOBAEHHS PE3yABbTaTiB roaocyBaHHda KoHcrutynitinuit Cyn YKpaiHM BKasaB Ha
HemnoIMpeHHs PillleHHa Ha IPaBOBiAHOCHHU, SIKi BUHUKAMN A0 AHS HOro yxBa-

1 yxpaaa Koncrurymiitnoro Cyny Ykpainu Bix 8 TpaBHa 1997 poKy y CIIpaBi 3a KOHCTHTYIUMHIM
noxaHHAM 51 HapoaHOro fAernyTrara YKpaiHu Ipo HaJaHHS BHCHOBKY IIIOI0 BiATIOBIIHOCTI 3aKOHOIIPO-
exTty «IIpo BHeceHHs 3MiH i fonoBHeHb 10 cTaTTi 81 KoHeruryil Ykpainuw» Bumoram cratei 157 i 158
Koncruryuii Ykpainu // Oraan yxsaa KoncruryuitiHoro Cyny Ykpainu // BicHuk KonctuTylifiHOrO
Cyny Ykpainu. — 1999. — Ne 1. — C. 31.

2 Illanosean B.M., Cromopoxa B.€. Koucruryiitiuuit Cyx Ykpainu / IOpuandHA €HIIMKAOIIEIis:
T. 3. — K.: Bun. «Ykpaincbeka ennukaoneznis» im. M.II. Baxkana, 2001. — C. 282—284.
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A€HHS Ha IificTaBi moAOKeHHs 3aKoHy YKpainu «[Ipo BUOOpH HAPOAHUX AEIIyTa-
TiB YKpaiuw», 1110 BU3HAHE HEKOHCTUTYILHHHUM .

PimrenHsa cyaiB Ta iHIIMX OpraHiB, OOTPYHTOBAaHI aKTaMU, 1110 BU3HAaHI HEKOH-
CTUTYLIIMHUMH, HE IMiAITraloTh BUKOHAHHIO i MaloTh OyTH ITEPETASIHYTI B ycTa-
HOBAEHOMY 3aKOHOM ITOPSIIKY.

Koncruryuitinuit Cyn YKpaiHu MoxKe BKaszaTH Ha IIPEIoJUIliaAbHICTBH CBOTO
pillleHHa IPH PO3TAdi CyAaMHU 3araAbHoi IOPHUCAUKILI 1030BIiB y 3B’I3KYy 3 IIpa-
BOBiIHOCHHAaMHU, 1110 BUHUKAN BHACAIIOK il HEKOHCTUTYIIIHHOrO akTa (cTarTtd 74
3akony). IlperoauitiaabHiCcTh pillleHHS, Ha HAIly AYMKY, IIOAIra€ y BHU3HAHHI
HEKOHCTUTYIIIHHOCTI aKkTa, Ha OCHOBiI SKOI'0 BUHUKAHM NIpaBoBigHOCHHU. OTXKe,
V CyZi 3araabHOI FOPUCAUKILI HeMa€ HoTpe6Gr 06roBoproBaTH HEKOHCTUTYIIHHICTE
aKTa, BHACAIIOK i SKOTO 3arofigHa MaTepiaabHa YU MOpaAbHA IIIKO/A.

Busnannusa Koncruryuithum CyznoMm YKpaiHHM HEKOHCTUTYILIMHOCTI MixKHapoa-
HOTO [OTOBOPY YU HMOT0 OKPEMUX YaCTHH HE MOKe OyTH IIOLO0AaHO IIOBTOPHUM
YKAQIEHHAM 49U paTu@IiKaIli€ro [Ih0T0 MiXKHAPOIHOTO OOroBOPY. Y pasi madi BU-
CHOBKIB IIPO HEBIANOBiAHICTE MixkHapomHoro moroBopy Koucrurynii Ykpainu
Koncruryuitinuit Cyn YkpaiHu y 11boMYy K ITPOBa/2KE€HHI BUPIIIY€e TAKOXK TUTaH-
HS 1100 HEKOHCTUTYIIHHOCTI IIbOT0 JOTOBOPY UM HOro 4acTHH (YacTHHAa apyra
crarTi 87 3akoHy).

[Ipu posrasai copaBU IIOA0 KOHCTUTYLIMHOCTI IMpaBOBUX aKTiB BepxoBHOI
Panu Ykpainu, [Ipesunenta Ykpainu abo Kabinery MinicTpiB Ykpainu mmpo Ha-
OpaHHS MiKHAPOOHUMH AOTOBOPAMH YHHHOCTI mad YKpainu KoHcTuTymifdHUH
Cy ogHOYaCHO Ja€ BUCHOBOK I110/10 KOHCTUTYIIHHOCTI Mi3KHapOHOTO OTOBOPY
Ykpainu, skuit HabpaB YUHHOCTI 3a IIUM IIPaBOBHUM aKTOM (4aCTHHA Apyra CTaT-
Ti 89 3akowny).

Binkpurra Koncrurynitinum CynoM YKpaiHu IpoBaKeHHS y cIipaBax 100
KOHCTUTYIIIHHOCTI MizKHApOJHUX AOTOBOPIB, IKi BHOCATHCS N0 BepxoBHoi Pagu
Ykpainu gasg HagaHHS 3T0AU Ha IX 000B’I3KOBICTE, 3yIIHHSE PO3TAI] BepXoBHOO
Panoro Ykpainu nuTaHHS 1010 HaAaHHA TaKoi 3rofu (YJacTHHAa Apyra cTaTTi 88
3akony).

Y HaBeneHux Bunaakax KoHcrutyuitinuii Cyn YkpaiHu BHCTyIIae HapiBHI 3
€IUHUM OPTaHOM 3aKOHO/aB40i BAaAU B YKpaiHi — ImapaaMeHTOM. ToMy B IIeB-
HOMY CEHCi MOXKHa TOBOPHUTH IIPO «HETaTHUBHI» 3aKOHOTBOPYI ITOBHOBaXKEHHH
Koucruryuitinoro Cyay Ykpainu.

Tperim Hanpamom (popmoro) yuaacti Koncturyniinoro Cyny YkpaiHu B 3aK0-
HOTBOPYOCTi € aKTUBHE CIIpUsaHHS BepxoBHill Pani Ykpainu i npeacTraBHUIIBKO-
My opraHy ABToHOMHOI Pecniybaiku Kpum — BepxosHi#t Pani ABTroHOMHOI Pec-
y6Aiku KpuM — B GiABIII aKTUBHOMY i I1iA€CIIPSIMOBAHOMY BHKOPHCTAHHI pery-
ASITUBHUX IOBHOBAaIXK€Hb, IX ITO3UTHUBHIN HOPMOTBOPYOCTI.

Posragparoum cripaBU pi3HUX KaTeropi#t (momo BiamomimHocti KoHcTHTyLil
Ykpainu mnoaoxkeHb KoHcTuTyIlii ABToHOMHOI Pecnybaikum Kpum Ta 3akoHy
Ykpainu «Ipo 3arBepmxenHs Koncruryilii ABroHoMHOI Peciybaiku Kpum»; ripo
npaBoBi aktu BepxoBHoi Pagu ABToHOMHOI Pecniybaiku Kpum; mmpo obuucaeH-
Hd 4Yacy; Ipo peciybaikaHCbKUE OromkeT ABTOHOMHOI Pecrybaiku Kpum Ha
1998 pik; npo BepxoBHy Pany ABToHOMHOI Pecriy6aiku KpuMm; npo nnpaBoBi akTH
BepxoBHoi Pagu ABToHOMHOI Pecrybaiku Kpuwm Tomro) Koucruryuiinuii Cyn
YKpainu BH3HaAB HEKOPEKTHUM BUKOpHcTaHHS B KoHctutynii ABToHOMHOI Pec-

1 Pimenna Koucrurymitinoro Cyay YKpaiHu y CIipaBi 32 KOHCTHTYIIHHNM 3B€PHEHHIM IPOMAaTHH-
Ha [ligka [.B. Ta KOHCTHUTYLIMHUM NOZaHHAM 49 HApOAHHUX AeIyTaTiB YKpaiHu mIpo odiuiiiHe TAy-
MadeHHs ITOAOXKEHHSI YaCTHHHU 1Ioctol ctarTi 29 3akoHy Ykpainu «[Ipo BUOOpH HApPOAHUX AEIyTATiB
Ykpainw // Koucrurynitinuii Cyn Ykpainu: Pimenns. BucuoBku, 2002—2003. — Ku. IV. — K.: FOpiu-
koM IuTep, 2004. — C. 263—268.
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ybaiku Kpum caoBoOCIIOAyYeHHS «CTOAUIIE ABTOHOMHOI Pecrrybaiku Kpum» cro-
coBHO Micta CiMmdepornoad, gKe € aAMiHICTPaTUBHHUM LIEHTPOM aAMiHICTpPaTUB-
HO-TE€PUTOPiaAbHOI OAUHUILII, Ta BU3HAB HEKOHCTUTYLINHUM: BXKUBaHHS TE€PMi-
Ha «3aKOH» K (DOPMH HOPMAaTHBHO-IIPABOBOro akTa BepxoBHoi Paau ABTOHOM-
Hoi Pecniy6aiku KpuM; BperyaroBaHHs 00YHCAEHHS 4Yacy, BU3HAUYEHHS YaCOBOTO
II05ICY, IIOPSAAKY IIePEXOLy Ha AiTHIM yac, He BigHeceHuX KoHcTUTYII€I0 YKpainu
10 TOBHOBazkeHb BepxoBHOI Panu ABToHOMHOI Pecrybaiku Kpum; nepeBuIieH-
HS BAAQOU IIPYU OPUHHATTI pecIlyOAiKaHCBKOTO OIOMZKETY, IPUMHATTI IpaBOBUX
akTiB BepxoBHoI0 Pamoro ABToHOMHOI Pecrybaiku KpuMm 111010 OKpEMHUX ITOAO-
KeHb PeraameHTy BepxoBHoi Pagu ABToHOMHOI Pecriybaiku Kpum, KaapoBoi po-
60TH, yIpaBAiHHS MafHOM, III0 HaA€KHUTH ABTOHOMHIlH Pecmy0baini Kpuwm, mos-
HOBaXkK€Hb PaxyHKOBOI masaTH TOIIO.

BusHao4u 1oAOXKE€HHI ITPaBOBUX aKTiB HEKOHCTUTYLIMHUMHU, KoHCTHUTYIIiH-
Hu¥ Cyn YkpaiHu akIleHTyBaB Ha HOBOMY 3aKOHOAABYOMY PETYAIOBAHHI Ha Iif-
craBi Korcrurynii Ykpainu Ta nponoHnysaB BepxosHili Paxi ABronoMmHOi Pec-
my6aiku Kpum nipeamMert i Macmrrad Takoro peryAroBaHHS.

¥ pasi BuznauHa Koncrurynuitinum CygoMm YkpaiHu OKpeEMUX IIOAOXKEHD 3aK0-
Hy 4H iHIIIOTO HOPMATHUBHOTO aKTa HEKOHCTUTYLINHNMU BUHHKAE IIPOTAAUHA B
IIPaBOBOMY PEryAIOBaHHI IEBHUX CYCITIABHUX BiJTHOCHH. Y TaKOMY BHUIIQIKY 0€3-
IIocepegHBO 3aCTOCOBYeThcs KoHeTHUTYIiA YKpaiHu (dJacTHHa TpeTd cTaTTi 8).

[Ipore 3actocyBanHHd npamoi aii Koncruryiil YKpaiHu iHOAI € HEMOXKAUBUM
BHXOASYM i3 crieruiKM CyCHiABHUX BigHOoCHH. ToMy 3aBAaHHS 3aKOHOIAaBYOI0
OopraHy — gKHaMWIIBUAIIE 3alIOBHUTU IPOTAAHHY B IIPABOBOMY PETrYAIOBAHHI.

[Tpu 11bOMy 3aKOHOJABENb He 00MeKeHH Y CBOIX TOBHOBasKE€HHSIX III00 HO-
BOTro BperyaloBaHHsa. OfHaK BiH He MOXE iTHOPYBaTH KOHCTUTYIIiMHI IT0AOKEH-
Hs, 3aTaAbHOIIPABOBi IPUHITUIIN, a TAKOXK PIllleHHs i ITpaBoBi nmos3uii Kouncru-
Tyuitinoro Cyny Ykpainu, gki B omocepenkoBaHill dopmi MicTaTh KpuTepii,
HapamMeTPH HOBOTO BPETYAIOBAHHS.

SIK IpUKAaZ MOXKHaA HaBECTH CIIpaBy IIpo Bubopu y micrax Kuepi Ta CeBacTo-
TIOAl, y gKil BU3HAHO HEKOHCTUTYLINHNM NTorokeHHd [TloctranoBu BepxoBHoi Pa-
nu Yrpainu «IIpo 3akoH Ykpainu «IIpo mopsaaok mpoBeaeHHs BUOOPIB ACIIyTaTiB
MichbKoOi, palioHHUX y MicTi KueBi pan Ta mMicbKoro roroBu y Mmicti Kuei» B uac-
THHI IPOBeAeHH BUOOPIB MiCBKHUX I'oAiB y MicTax Kuesi Ta CeBacToroai 3rizHo 3
3akoHoM Ykpainu «[Ipo Bubopu memyraTiB MiCIIeBHX paj Ta CiABCBKHX, CEAUIII-
HHUX, MICBKHX T'OAiB».

Koucruryuitinuii Cyn nocaaBcs Ha chopMyAaboBaHe y IIpeamMbOyai IToctaHoBH
IIOAOKEHHSI HOPMAaTHUBHOIO XapakTepy HIOA0 BPETryAIOBaHHS IOPAAKY IIpOBe-
OeHHd BUOOpiB MicbKUX roaiB mict KueBa i CeBacTonoass. OmHaK BiATIOBIIHO D0
nyHKTY 20 yacTuHHU nepmroi crarti 92 KoHeruTy1il YkpaiHu 11i nuTaHHg BU3HA-
4aloThCS BUKAIOYHO 3aKOHaMHU. 3a3HadeHa llocraHoBa y 4YacTHUHI BHU3HaA4YEH-
HS IOPSIAKY IIPOBeNeHHSI BUOOPIB MiCHKHUX roAiB y MicTax Kuesi Ta CeBacTomoai
He BiamoBigae Koucrurynii Ykpainu. [lopgaaok npoBeieHHsT BUOOPIB MiCBKUX T'O-
AiB y micTax KueBi Ta CeBacToI0Ai, iXx IOBHOBaXKeHHS 1 B3A€MOBITHOCHUHH 3 MiC-
LIEBUMHU IEeP3KaBHUMH aaMiHicTpalligMu Mict KueBa Ta CeBacTomnoasda MarOTh Oy-
TH BPETYABOBAHI OKPEMUMU 3aKOHAMH YKpaiHu!.

OcobauBa poab Koncruryuitinoro Cyny YKpaiHU — y CTAHOBAEHHI CyZOBOI
BAQOH B YKpaiHi 9K caMOCTiHHOI i He3aAeKHOI TNAKH Jep3KaBHOI BAAIU.

1 Pimenna Koncrurymitinoro Cyay Ykpainu sim 27 6epesns 1998 poky y cipaBi 3a KOHCTHTYIIH-
HUM IOJaHHAM 46 HapoAHUX AelyTaTiB YKpaiHu momo BimmosigHocti KoHcturywii Ykpainu ITo-
cranoBu BepxoBHoi Panu Ykpainu «I[Ipo 3akoH Ykpainu «IIpo mopsiioK IpoBeAeHHs BUOOPIB aeryTa-
TiB MickKoOi, patioHHUX y MicTi Kuesi pan Ta micbkoro roaoBu y micti Kuesi» // Koncruryuitiauit Cyn
Ykpainu: Pimmenna. BucroBku, 1997—2001. — Kn. 1. — K.: IOpinkowm IaTep, 2001. — C. 183—186.
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CratTi 126, 129 OcHoBHOro 3aKoHy YKpainu, crarTi 1, 3 3akony «IIpo cratyc
cynaiB», crarTi 5, 14 Bakony «IIpo cymoycTpilt YKpaiHn» 3aKpillUAN IMPUHITUIIN
HEe3aAeXKHOCTI CyiB Ta HEBTPYYaHHH y 3AiHCHEHHS IIPaBOCYIId.

OpHi€ro 3 KOHCTUTYLIIHHUX rapaHTid He3aAe3KHOCTI CyZIiB € 0COOANBMIH ITOPSI-
ok (piHancyBaHHd cyaiB. KoHcTurylieo Ykpainu (dactuHa nepimna crarti 130)
BCTAHOBAEHO O0OB’I30K [epikaBU 3abesredyBaTu (piHAHCYBAaHHS Ta HAAEKHI
YMOBH [AS (PYHKITIOHYBAHHA CYAiB i AISABHOCTI CYAMiB IIASXOM OKPEMOIO BHU-
3Ha4eHHd y [lepkaBHOMY OloKeTi YKpaiHU BUAATKIB HA YTPUMAaHHS CyiB.

TakuM YMHOM, BUAATKHU [lepKaBHOro 0I0IKeTy YKpaiHu Ha yTPUMaHHS CyI0-
BOi BAaau B o0cdrax, 9Ki MaloTh 3a0e3[IeYNTH HaAeXKHI YMOBH IA9 (PYHKITIOHY-
BaHHS CyZIiB i AisgABHOCTI cynniB, 3axuirieHi 6e3mocepenHbo KoHcTHTyIliEO YK-
paiHu i He MOXKyThb OyTH CKOPOYEHi opraHaMH 3aKOHO[aB40i ab0 BHKOHaBYOL
BAIU HUXKYE TOTO PiBHS, SIKHY 3a0e31edye MOXKAUBICTE [IOBHOTO i HE3aA€3KHOTO
3iCHEHHA NIPpaBOCYAAs 3TiAHO i3 3aKOHOM.

Kouctutynisa YKpaiHu BH3HAYHAA MEXaHi3M 3aXHUIIIEHOCTI (piHAHCYBaHHS CY-
IOBOi BAQIH, 110 € 000B’A3KOBUM SIK A BepxoBHoi Pagu Ykpainu, mo moBHOBa-
JKEHB SIKOI HAAEXKUTD 3aTBepAKeHHd [lep:kaBHOro 6101KeTy YKpaiHu, BHECEeHHS
[0 HBOT'O 3MiH Ta KOHTPOABb 3a HOro BUKOHAHHAM (IIyHKT 4 YacTHHHU II€PIIOi
crarti 85), Tak i mag Kabinetry MiHicTpiB YKpaiHuy, 1o 3abe3nedye BUKOHAHHS
6romkeTy (IyHKT 6 crarti 116).

He3aaexkHICTh Cyay € 3araAbHOBU3HAHOIO 3 IO3UILIH MiXKHApPOAHOTO ITpaBa.
3okpeMa, 3rigfHo 3 OCHOBHUMM IIPUHIIUIIAMH HE3aAE€XKHOCTI CyOBUX OpPraHiB,
cxBaseHUMHU pe3oatoligmu 40/32 ta 40/ 146 'enepaabuoi Acambaei Opranizartii
O6’eguanux Harti#t 29 aucronana ta 13 rpyausa 1985 poky, KoKHa AepKaBa —
yaeH OOH 3000B’d3aHa BUAIASITH BiAIIOBIIHI KOLITH, SIKi AaBaAu 6 3MOTY CyI0-
BHUM OpraHaM HaAeKHHM YHHOM BHKOHYBaTH cBoi pyHKIii. HezaaekHicTh cyno-
BUX OPTaHiB rapaHTyeThCs AePKaBOIO i 3aKkpinatoeTbed B if koHcTHTYy1T abo 3a-
KOHaxX. YCi mepskaBHIi Ta iHIII yCTAHOBU 3000B’s13aHi MOBaXKaTH HE3AAEXKHICTH
CydOBHX OpraHiB i foAepKyBaTH ii (MyHKTH 1, 7).

[Toranbarorouu Ha PerioHAABHOMY PiBHI IIPUHIIUITH, CXBaA€HI 3a3HAYEHUMH pe-
3oaforigMu ['eHepaabHOi Acambaei OOH, Kowmiter MiHicTpiB Pagu €Bpomnu y
IIyHKTI «O» 9acTHHU 2 IPUHIMITY 1 cBOIX pekoMeHzalii Bix 13 :xoBTHA 1994 po-
Ky 3a3Ha4uB, 1110 BUKOHaBYA Ta 3aKOHOJAaBYa TNAKH BAQU ITIOBUHHI 3a6e3I1e4nTH
HE3aAeKHICTDb CYAAiB i HE JOIIYCTUTH KOIHUX CITPOO IT030aBUTH 1X HE3AaAE€IKHOCTI.

Ha HeoOximHOCTI HaaeXKHHUM YHHOM (piHAHCYBATH YCTAHOBH, IO 3AiHCHIOIOTH
IIpaBoCyAAs, HaroaocHaa BimeHcpka gekaapariia i [Iporpama i, mpuiiHara Ha
Apyritt BeecBiTHINM KOH(MepeHLlii 3 TpaB AIoAUHY 25 4epBHA 1993 poKy (IyHKT 27).

Came Ha 1Iiti HOpMaTUBHI# 0a3i Ta 3araAbHOBH3HAHHUX NPHHIIMIAX i HOpMax
MizKHapOJIHOTO ITpaBa I'pyHTyeThcd Pimnenna Koncruryuitinoro Cyny YkpaiHu Bifg
24 uepBHa 1999 poky y crpasi po diHaHCyBaHHS CyAiB!, akuM GyA0 BU3HAHO
TaKHUMH, 1110 He BianoBigaoThk KoHCTUTYI1III YKpaiHuy, IToAoKeHHd cTaTTi 42 3ako-
Hy YKpaiuu «I1po [depkaBHuil 6r01keT YKpainu Ha 1999 pik» y YacTHUHI HaJaHHS
roBHOoBaxKeHb Kabinety MiHicTpiB YKpainu 3aificHIoBaTH 0OMeEXKEHHS BHIATKIB
3 [lepkaBHOro Oro/zKeTy YKpaiHH Ha yTPUMaHHS CYOOBUX OpraHiB YKpaiHu,
ockinbku BepxoBHOI0 Pamoro YkpaiHm He Oyau BpaxoBaHi HepembadeHi cTaT-
Tero 130 KoHcrurymii YKpaiHu KOHCTHUTYIIMHI rapaHTii (piHaHCYBaHHS CydiB.

OOMezkeHHs BHOATKIB, IepeadadeHux [lep:KaBHUM OI0/[KeTOM YKpaiHH Ha
dinaHCcyBaHHA CyA0BOi Baaau, BKazaB Koncruryuittnuit Cyn Ykpainu y sraza-
HoMy PimenHi, o cyTi «e popMoro piHaHCOBOTO BIIAUBY Ha CYAiB, III0 CTABUTh

1 Koncrurynittauit Cyn Ykpainu: Pimenns. BucHoBku. 1997—2001. — Ku. 1. — K.: FOpiukowm Iu-
Tep, 2001. — C. 425—431.
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i CyMHIB rapaHToBaHy KOHCTHUTYIIi€I0 YKpaiHu He3aAeKHICTb CyZ0BOI BAaIH
Ykpainu, a oTXKe, — i KOHCTUTYILiHiHe IIpaBO AIOAWHU i FpoMaAdaHUHAa Ha CyH0-
BUH 3aXUCT, OCKIABKHU peasizallid KOHCTUTYILIHHUX ITIOAOXKEHD IIPO TrapaHTii cymo-
BOT'O 3aXHCTy IIpaB i cBOOOI AIOOWHHY i rpoMafgHMHA II0B’s3aHa i3 CTBOPEHHAM
JEep3KaBOI0 HAaAEXKHUX YMOB OA] AiSABHOCTI cyaiB». [Iputinare Cymom PimeHHg,
PO sIKe UOEeThCS, CTAAO MiACTaBOIO A IIOHOBACHHS (PiHAHCYBaHHS CYIiB y 3a-
IIAQHOBaHUX 00cArax.

Koncrutynia YKpaiHy, 3aKpilluBIIH IIPaBO AIOAWHU i I'poMaAsgHUHA Ha CyL0-
BHUH 3aXHCT CBOIX IIpaB i cBoOOM, rapaHTye KOXKHOMY IIPaBO Ha OCKApKEHHs B
cyni pimens, aift yu 6e3MiIABHOCTI OPTraHiB Aep3KaBHOI BAaIH, OPTaHiB MicIieBO-
IO CaMOBPSIIyBaHHS, IIOCAIOBUX 1 CAy?K00BHX 0Cib.

Bupinryrodu crip 1010 KOHCTUTYILIIHHOCTI IIOAOKEHE ab3alliB TPeThoro, 4eT-
Beproro, maroro crarri 2482 IUBIABHOTO IIPOLECYAABHOTO KOAEKCY YKpainu
(maai — HLIIK Ykpainwu), Koncruryniinuit Cyn Ykpainu y cBoemy PimrenHi Bin
23 TpaBHus 2001 poky! 3a3Ha4YMB: aHAaAi3 IpUMIKCIB cTaTel 8, 55, 64 KoHCcTHUTY-
mii YRpainu gae mizcraBu CTBEPAXKYBaTH, IO IIPaBO Ha CYAOBUH 3aXUCT HaAe-
KUTH 10 OCHOBHHX, HEBIIUYKYBaHUX ITPaB i CBOOO AIOIUHY i TpOMa/IHUHA, 1110
cymaMm minBimomdui Oyab-gKi 3BepHEHHsS (Pi3ndgHOI 0coOH OO0 3aXUCTy CBOIX
mpaB i cBobozx. ToMy cyzl He MOKe BiIMOBUTH Y IIPABOCYAAi, SKIIIO0 TPOMaIIHUH
Ykpainy, iHo3eMellb, ocoba 6e3 rpoMaasgHCTBa BBaXKAIOTh, 1110 IX IIpaBa i cBo6o-
OY TIOPYIIEHO YH IOPYUIYIOTBECS, a00 CTBOPEHO YU CTBOPIOIOTHCH II€PELIKOIH
IAd IX peaaiszarrii, abo Mae Miclie iHIIIe YIIIEMAEHHS IIpaB i cBoboI.

3asnauenum Pimennam Koncruryniinoro Cyny YkpaiHu BH3HAHO HEKOHCTHU-
TYLIIMHUM ITOAOKEHHs ab3aiy Tperboro crarti 2482 IIIK Ykpainu mpo Te, 110
cyZaM He MiaBiIoM4Yi CKapru «Ha akKTH, III0 CTOCYIOThCH 3abe3redeHHsS 0060po-
HO3OATHOCTI Aep:KaBH, OepP3KaBHOI 0€3IeKU, 30BHIITHLOIIOAITHYHOI AiIABHOCTI
[ep:KaBH, 30epeKeHHs Aep:KaBHOI, BiliCbKOBOI i cAy?k060B0I TaEMHHUILI».

OOGIPpyHTOBYIOYH CBOIO ITO3UILIIO IIIOJI0 OCKAPKEHHS 0 CyAy Ha3BaHHUX aKTiB,
Koucruryniinuit Cyn Ykpainu 3as3HauwB, o KoHcTutylisa YKpaiHu He oOme-
Ky€e IpaBo TPOMaAgdHINHA Ha OCKapKeHHS [0 CyAy IIUX aKTiB, SKIIO BiH BBazKae,
III0 B PE3yAbTATI IX 3aCTOCYBaHHS IIOPYILIEH]I ab0 MOPYyLIyIOThCHA HOTO IIpaBa 4u
cBoOOIH.

HeKOHCTUTYLIIMHUM BHU3HAHO ITOAOXKEHHs abzally deTBepToro crarri 2483
HITK YkpaiHu B 4acTHHI HIIONO0 HEMNiABIAOMYOCTI CydaM CKapr «Ha akKTH i mii
CAyK00BHX 0cib opraHiB mi3HaHHS, NOIEPENHLOIO CAIICTBA, HPOKYPaTYPH...»,
AKIIO0 3aKOHOJABCTBOM BCTAQHOBACHO BHKAIOYHO I103aCYZOBHH MOPSIOK OCKap-
KeHHs. lle 3yMOBA€HO THM, III0 3aXHUCT IIPaB i CBOOOI, AIOAMHHU He MOXKe OyTH Ha-
OifiHuM 6e3 HamaHHA {#f MOXKAMBOCTI IPH PO3CAiLyBaHHI KPUMIHAABHOI CIIpaBH
OCKap3KHUTHU 10 CYAy OKpPEMi IIpoIecyaAbHi akTH, Aii 41 0e3QiIAbHICTE OpraHiB
[i3HaAHH4, IOIEPEAHBOTO CAIACTBA 1 MIPOKypaTypHU. AAe TaKe OCKapKEHHSI MOKe
3aificHIOBaTHCH y HOpaaKy, BcraHoBAeHOMY KITK Ykpainu, OCKiABKH AiFIABHICTH
II0CaIOBUX OCi0, sIK 1 MiSIABHICTH CyILy, Ma€ CBOI OCODAMBOCTI, HE HAAEKUTH [0
yIIpaBAiHCBEKOI chepH i He MozKe OyTH IIpeaMeTOM OCKapKEHHS B IIOPSAKY, BH-
3HadeHoMy raasoro 31-A IIIK Ykpainu.

[Toaozxkenuda crarti 55 KoHcruTyiii Ykpainu 11010 MOXKAUBOCTI I'poMaAsHUHA
3BEPHYTHUCS 3a 3aXHCTOM CBOIX IIpaB i cBOOOA OMHAKOBOIO MipOI0 CTOCYETHCS
MOZKAMBOCTI Cy/IOBOTO OCKApPZKEHHs aKTiB, Aitf Yu 6e3migAbHOCTI T0CcaJoBUX 0Cib
OpraHiB [i3HaAHHS, IIOIEPEAHBOI0 CAIZICTBA 1 IPOKYyPaATYPH, OCKIABKU HUMHU MO-
JKyTh IIOPYIIYBaTHCA HOTo IIpaBa i cBoboau. Xo4a iHCTUTYT CYZOBOTO KOHTPOAIO

1 Koncrurynittauit Cyn Ykpainu: Pimenns. BucHoBku, 1997—2001. — Ku. 2. — K.: FOpinkowm Iu-
Tep, 2001. — C. 388—396.
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3a JOCYZIOBHM CAiZICTBOM € HEOOCKOHAAWM, — II€¢ He MOXKe OyTH IIepelIKom0io
AT OCKapXKEeHHS aKTiB, [il uu 6e3[isAbHOCTI ITocanoBuX 0cib Ha3BaHUX opra-
HiB. [lepenbadeHe BiANOBIMHMMH 3aKOHaMH IIPaBO I'POMAasH Ha II03aCydoBe
OCKap3KeHHs aKTiB, Aill uu 6e34iIABHOCTI mocaoBUX 0Cib OpraHiB Ai3HAHHS, I10-
IIEePEIHBOTO CAICTBA 1 IPOKYypPaTypPH (B HOPSAKY IIiIAETAOCTI) He I030aBASIE AIO-
[UHY MOXKAWBOCTI 3BEpHYyTHCS 6e3IocepeiHbo 10 CYAY, K i He BUKAIOYae I mpa-
Ba Ha IHIII 3aKOHHI 3aCO0M 3aXMUCTy CBOIX HpaB i cBoOOX, y TOMYy YHCAI Ha
I103acy0Be OCKap>KEHHS.

Hanaroun odititine TAyMadeHHs [IOAOXKEHHS ab3aily 4eTBepToro crarti 2483
HIIK Ykpainu npo Te, II10 CyaM He MIifBiIoMYi CKapTH «Ha aKTH i Ail cAyzK00BUX
ocib... cynay, SKIIO 3aKOHOAABCTBOM BCTAHOBAEHO IHIIHM MHOPSIOK OCKapPIKEH-
Hs», KoHCcTHTyLitiHuE Cyn YKpaiHu BHPIIINB: Iie ITIOAOXKEHHS Tpeba po3yMiTH
TakK, 110 CyZlaMH He PO3TASIaI0ThCS CKApTrH IPOMaIdH y HOPSAKY, IependadeHo-
My raaBoro 31-A nporo Komekcy, Ha akTH i mii cyaniB, moB’a3aHi i3 3aiCHEHHIM
IIPaBOCYAAs, OCKapKEeHHS IKUX BCTAHOBAIOETHCS BIAMIOBIMHUM IIPOLIECYaABHUM
3aKOHOMABCTBOM YKpaiHu. AKTH, aii abo 0e3migAbHICTH IMOCAmOBHUX i CAYKO0O-
BHX 0Ci0 cyziB, 110 HAAEXKATh 40 ChepH yIIPaBAIHCHKOI AiIABHOCTI, MOXKYTb OyTH
OCKap3KeHi rpoMa/iIsHaMU B CyZI0BOMY HOPSAKY BiarmoBigHo no raasu 31-A LIIK
YkpaiHu.

[ITo cTocyeTbca nependadeHoro 3aKOHOAABCTBOM BilOMYOro HOPSAKY OCKap-
JKEHHs iff mocamoBUX 0Cib 40 opraHiB BUIIIOrO piBHA, To KoHcTuTyuitinmii Cyn
Ykpainu y cBoeMy Pimtenni Bix 30 xxoBTHa 1997 poky y cupasi K.I'. Ycrumenkal
3a3HAYUB, 110 TAKHUH ITOPSIOK HE € MEePEIIKOA0I0 AT 3BEPHEHHS I'POMaasHUHA
no cyny 6esnocepenubo. Cym He Mae IIpaBa BiIMOBUTH 0C00i y TPUHHATTI IT030B-
HOI 3asIBU Y¥ CKapry TiABKHY Ha TiM mifcTaBi, 1110 i1 BUMOTH MOXKYTb OYTH PO3TAS-
HyTi B TepegbadeHOMy 3aKOHOM I103aCYLOBOMY IIOPSIIKY.

[TporecyasbHUM 3aKOHOAABCTBOM YKpPaiHH BCTAHOBAEHO IAS AEIKHX KaTero-
pi#f cripaB MOPSIOK IIOIEPEAHBOTO I103acyaoBoro BUpimeHHd. Hemomep:kaHHA
TaKOTO IOPSAAKY 0C000I0, IKa 3BEepPHyAaCh OO Cydy, 3TimHo 3i ctarreio 136 LIIIK
YkpaiHu € mincraBoio OAd BiAMOBH y NPUWHATTI 3a9BH y IIUBIABHIN cripasi.
Crarrero 63 'ocnogapChKOro IpolecyasbHOTO KOAEKCY YKpaiHu BCTaHOBAEHO,
1110 Yy BUITaJKaX HEIMOJaHHd [O0Ka3iB «BXKUTTH 3aXOMiB IOCYIOBOTO BPETyAIOBAH-
H4 CIIOPY» IIO30BHA 3asBa IIOBEPTAETHCH 03 POo3rasimy.

Koucruryuitinuii Cyzn Yrpainu y cBoemy Pintensi Big 9 anmusa 2002 poxy? y
CIIpaBi IIPO AOCY/I0BE BPETYAIOBAHHS CIIOPIiB 3a3HAYUB, 1110 IIOAOKEHHS YaCTUHHU
npyroi crarti 124 KorcTuTylii YKpaiHu 110710 IOIIUPEHHS IOPUCAUKIIL CyIiB Ha
BCi IpaBOBiIHOCHHH, 1110 BUHHUKAIOTD Y AePKaBi, Tpeba po3rasgiaTH y CHCTEMHO-
My 3B’3KY 3 IHIITUMU IT0AOKeHHIMH OCHOBHOIO 3aKOHY YKpaiHu, sKi nependa-
YaIOTh 3aXHCT CyJOM IIpaB i cBoOOX AIOAMHH i I'POMaJsgIHHHA, a TAKOXK IIpaB
IOPUAUYIHOI 0COOM, BCTAHOBAIOIOTH IOPHAWYHI TrapaHTii ix peaaizariii, HagawIu
MOXKAHUBICTb KOXKHOMY 3aXHUCTHTH ITpaBa i cBo6oau Oyab-IKUMH He 3a00pOHEHH-
MH 3aKOHOM 3acobamu (dactmHa m’ara crarti 55 Korcrutynii Ykpainu). Todto
KOXKHa 0coba Ma€ IpaBo BiABHO 0OMpaTH He 3a00pOHEHHN 3aKOHOM 3acib 3axXuc-
Ty IIpaB i cBOOO, y TOMY YHCAi CYZIOBHH 3aXUCT.

I3 3micty yactunu apyroi crarti 124 Koncrutyuii Ykpainu, 3azHayuB KoH-
cruryuiinuii Cyn y 3raganomy PillieHHi, BUTIAUBAE, 1110 KOXKEH i3 Cy0’€KTiB mpa-
BOBIZIHOCHH y pa3i BHHUKHEHHS CIIOPY MOXKE 3BEPHYTHCS 10 CyAy 3a Horo BH-
pimennaM. g HopMma, gk ¥ iHnI noaoxenHsa Korncrurywii Ykpainu, He MiCTUTE

1 Komcrurynitiauit Cyn Yrpaiau: Pimrenns. Bucnosku. 1997—2001: — Ku. 1. — K.: FOpiukowm Iu-
Tep, 2001. — C. 47—51.
2 Tam camo. — Ku. 3. — C. 349—353.

57



Bicrnurx Koncmumyuiiinozo Cydy Ykpainu 1/2006

3aCTEepPEeKEHHS IIOA0 AOIIyCTUMOCTI CyJOBOTO 3aXHUCTY TIABKH MiCAS JOCYZOBOTO
BPETYAIOBaHHS CIIOPY Ta HENPHIIyCTUMOCTI 3AiHCHeHHS IpaBocyans 6e3 #oro
3actocyBaHHd. OTKe, MOKAUBICTDH CYZJOBOTO 3aXUCTy He MoxKe OyTH ITocTaBA€HA
3aKOHOM, iHITUMH HOPMAaTHBHO-IIPABOBUMH aKTaMHU Y 3aA€KHICTD BiJl BUKOPHC-
TaHHS Cy0’€KTOM IIPAaBOBIMHOCHH iHIINX 3aCO0iB IIPaBOBOIO 3aXUCTy, B TOMY
YHCAL JJOCYZOBOTO BPETYAIOBaHHS CIIOPY.

O060B’a3K0BE [NOCYy0BE BPETYAIOBAHHSI CIIOPIiB, SIKE BUKAIOYAE MOXKAUBICTH
OPUUHATTS ITO30BHOI 3a9BHU 10 PO3TAAAY i 3AiMCHEHHS 3a HElo IIPaBOCYAAdd, II0-
pylIye IIpaBo ocobu Ha CymZoBHH 3aXUCT. MOKAWBICTE BUKOPHCTAHHS Cy0’eKTa-
MU IIPaBOBiIHOCHH [OCYIOBOI'O BPETYAIOBaHHS CIIOPiB MOXKe OyTH [0AaTKOBHM
3acob0M IIPaBOBOTO 3aXHUCTY, SKHU AepKaBa Hagae yIaCHUKaM IIEBHUX IIPaBO-
BiJHOCHH, III0 HE CyIIEPEYUTh IPUHIIUILY 3AiMCHEHHS IPaBOCY A0 BUKAIOYHO Cy-
J0M. 3 METOIO IIiABUIIEHHI PiBHS TAKOTO 3aXHCTY AepKaBa MOXK€ CTHMYAIOBATHU
BUpIIlIeHHd IPaBOBHUX CIIOPIiB Y MeXax OCYL0BUX IIPOLEAYP, OOAHAK IX BUKOPHC-
TaHHS € IIPAaBOM, a He 000B’I3KOM 0CO0H, Ka ITOTPeby€e 3aXUCTYy.

3aiticHuBIIIN OodillifiHe TAyMadeHHS OAOKEHHS JYaCTUHHU Apyroi crarti 124
Koucrutynii Ykpainu 11010 HOIIHUPEHHT IOPHUCAUKILI CyAiB Ha BCi IIpaBOBigHO-
CHHH, 9Ki BUHHUKAaIOTh ¥ AepxkaBi, KoHcrurynitinut Cyn YKpaiHu BUPIIIUB, IO
3a3Ha4YeHUH KOHCTUTYIIHHUN HOpPUIHC B acleKTi JOCYZOBOTO BPEryAIOBaHHS
cropiB Tpeba po3yMiTH TakK, III0 IPaBo 0cobu (FpoMaadHuHA YKpaiHu, iIHO3eMIIs,
ocobu 0Oe3 rpoMaagHCTBA, IOPUAUYHOI 0cOOM) Ha 3BEPHEHHS 0 CYAy 3a BH-
pillleHHAM CcIIOpy He MoXKe OyTH oOMeKeHe 3aKOHOM, iHITMMH HOpMaTHBHO-IIpa-
BOBHUMH aKTaMH. BcTaHOBAEHHS 3aKOHOM ab0 OTOBOPOM IOCYZOBOTO BPETYAIO-
BaHHS CIIOPY 34 BOAEBHUSBACHHSIM Cy0’€KTiB ITPaBOBITHOCHH HE € OOMEXKEHHIM
IOPUCAUKIII CyAiB i TpaBa Ha CyLOBUU 3aXHUCT.

BaxxauBuM pakTopoM hOopMyBaHHI AEMOKPATHYHOI IIPABOBOI Aep3KaBH € Ha-
AQTOMKEHHS il IpaBOBUX MEXaHi3MiB CTPHUMYBaHb i IPOTUBAT ¥ B3aEMOBIIHO-
CHUHAaX MiXK TiAKaMH Aep:KaBHOI BAagu. Xodya YMHHA HOPMATHBHO-IIpaBoBa 0asa
3nebiabIrioro 3abesmneuye PyHKILOHYBAaHHS TAKUX MEXAHI3MiB, OHAK, K CBif-
YUTH IPAKTHKA, JOIIyCKAAOCS HEXTYBaHHA HUMH. Taki BUNTaaku OyAU IOIINpPEHi
1 y B3a€MOBIIHOCHHAX 3aKOHOAABYOI Ta CyHO0BOI IAOK BAaau. [Ias BUpPIlIeHHSA
IUTaHb, Ki BUHUKAIOTh ¥ BUOOPYOMY OKpPY3i, HAPOAHI AemyTaTH YKpaiHu [o-
CUTBH 4aCTO BUKOPUCTOBYBaAM HagaHe iM 3akoHoM YKpainu «IIpo craTtyc Hapom-
HOTO AelyTaTta YKpaiHu» IpaBo 3BEPTATHCH [0 OCAOOBHX OCi0 yCiX mep:KaBHUX
OpraHiB Ta opraHiB o0’eHAHL I'POMASgH, KEPIBHUKIB ITiAIPHUEMCTB, YCTAHOB i
opraHizariii He3aAeKHO BiZi PopM BAACHOCTI Ta HMigHOpAAKyBaHHs (cTaTtd 19).

JeryTaTchKe 3Be€pHEHH4 K OKpeMuH iHCTUTyT y KoHcTuTy1ii YKkpainu He 3a-
KpinaeHo. [IpoTe BoHO, SIK TPaBUAO, MiCTUTh BUMOTH ab0 IPOIIO3UILil 3AiiCHUTH
IIeBHi ail, maTu odintifine po3’aCHEHHS Y BUKAACTH ITO3HILiI0 BiAIIOBIAHHUX opra-
HiB Ta MocamoBUX OCi0 3 ITUTaHb, BiAHECEHUX M0 IX KOMIIETEHIII].

OpHiero 3 popM 3BepHEHHS HapPOMHOTO AemyTaTa YKpainu € nepenbadeHui
crarrero 86 Koncruryiii Ykpainu #ioro 3anut Ha cecii BepxoBHoi Pagu Ykpainu
o oprauiB BepxoBHoi Pagu Ykpainu, Kabinery MinicTpiB YKpainu, KEepiBHUKIB
IHIINX OpraHiB Aep:KaBHOI BAQIU Ta OPraHiB MiCIIeBOI'0 caMOBPSAAyBaHHH, a Ta-
KOXK KEePiBHUKIB HiANIPUEMCTB, YCTAHOB i opraHisallifi, po3TalloBaHUX Ha TepPH-
Topii Ykpainu, He3aAeKHO Bif iX miamopsakyBaHHS i popM BaacHocCTi. 3as3Ha-
YeHi KepiBHHUKH 3000B’13aHi IOBIJOMHUTH HapOMOHOTO [AeIlyTaTa YKpaiHH IIpo
pe3yAbTaTH PO3TAdLy MOTo 3aIluTy.

3a pimenHaMm BepxoBHoi Paau YkpaiHu 3anuTU HapoAHUX AEIyTaTiB YKpai-
HU 3 IIPUBOMAY PO3TAFIQY KOHKPETHUX CIIpaB HEPiAKO HAIIpaBASIAUCS [I0 CYAiB 3a-
raAbHOI FIOPUCOHUKITII.
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Y cBoemy Pimtenni Bim 19 TpaBus 1999 poky! y cripaBi mpo 3anuTh HAPOIHUX
nenyTatiB Ykpainu Kouncruryuitinuit Cyn Ykpainu 3a3Ha4uB, 1o crarTd 86 Kon-
cTuTylii YKpaiHu He oOMeKye HapOMHOTO AellyTaTa YKpaiHu KOAOM ITUTaHb, BU-
pillleHHa SKHUX BiH iHiNil0€ y cBoi#l BUMO03i uyu nporo3uitii. [Ipore neBHi oOMexKeH-
Hea nepenbadeHi B iHmIUX crarTax OCHOBHOro 3akoHy Ykpainu. Tak, 3 MeToio
3abe3riedeHHs 3iMCHeHHs IIpaBocynnsd KoHcTuTyLig YKpalHH rapaHTye He3a-
AEXKHICTD 1 HEIOTOPKAHHICTE CyAaiB i 3a00poHsae BIIAUB Ha HUX Y OyAb-IKUY CIIO-
cib (vacTuHU nepiua i apyra crarti 126). Y gyactuni nepmrii crarti 129 Koncru-
TyLii BU3HA4YEHO, IO CYyAdi IIpHU 3[AiHCHEHHI IIpaBOCYAAd HE3aA€XKHI 1 MigKops-
IOTHCS AWIIIE 3aKOHY.

3anuTH HapoAHUX AEyTaTiB YKpaiHu 3aB3KIM BHOCHAUCH i3 BHKAQIEHHSIM
TIO3UIII{ JeryTaTa 11040 CYAOBOr0 pillleHHsa YU KOHKPETHHUX Ail cyani abo y pasi
HagBHOCTI y AelyTaTa CyMHIBIB IIIOA0 IPaBUABHOCTI pillleHHS cyay Tollo. Bu-
KAQEHi B 3aIIUTaX BUMOTH H ITPOII03HUIlii 00’€KTHBHO BIAUBAIOTH IIEBHHUM YHHOM
Ha CyaniB, 10 3a0opoHeHo KoHcTHTYIIiEI0 YKpaiHU.

3aiticHuBIIN OQillifiHe TAYyMadeHHs MOAOXKEHb YaCTHHH IlepIiuoi crarti 86
Konucrurynii Ykpainu, a Takox 4acCTUHH IIeploi craTTi 12 Ta 4acTHH IepIIoi,
apyroi crarTi 19 3akony Ykpainu «IIpo craTyc HapogHOro AeIlyTaTa YKpaiHH»,
Koucruryunitinuii Cyn YKpaiHu BUPIIINB, III0 I1i IIOAOKEHHS Tpeba po3yMiTH Tak,
1110 HAPOAHUH fenyTaT YKpaiHU He Mae IIpaBa 3BepTaTHCd 3 BUMOTaMU YU IIPO-
IIO3UIIIIMH OO CYiB, TOAIB CYAiB Ta CyAAiB CTOCOBHO KOHKPETHHUX CYZOBHX
CIIpaB.

3a Pimmennam Koncrurynittnoro Cyny Ykpainu Big 21 TpaBHa 2002 poky y
cripaBi mpo 3akoH Ykpainu «IIpo Bully paay rOCTHUL{? HapOSHUM dermyTar
YkpaiHu, a TakoxX YINOBHOBazKeHUuM BepxoBHoiI Panu Ykpainu 3 npasB AIOOUHU
HE MOXYTb 3BepTaTUcd A0 BuIoi pagu r0CcTUIli] 3 TPOMIO3UILIIMHU IIPO IPUHHAT-
TS IIOJAHHS 100 3BiIABHEHHS CyAAiB 3 rocaau. [loroskeHHd ITYHKTIB 1, 2 yacTu-
HU nepuroi crarti 30 3akony «[Ipo Bunyy pany roctuuii», SKUMH BU3Hadasacsd
MOZKAHUBICTD IX 3BepHEeHHd A0 Bumioi pagu roctullii i3 3a3Ha4eHUMHU IIPOIIO3U-
LiIMU, BU3HAHI HEKOHCTUTYLIIHHUMU.

Bomnouyac nium Pimennam Koxcrurynifinoro Cyny BU3HAHO HEKOHCTHUTYILH-
HUMHU IIOAOKEHH4 cTaTTi 38 Toro xk 3aK0oHY, 3a SKUMU IIiACTAaBOIO OAST BiAKPUTTS
JUCIIUIIAIHAPHOTO IIPOBA/PKEHHS 11010 CyAAi abo IpoKypopa 6yAo IIogaHHS Ha-
pomHOro Aemnyrara YKpaiHu 4u YIOoBHOBaXKeHOro BepxoBHoi Pamu Ykpainu 3
IIpaB AIOVUHU.

BusnaHo TakuwM, 110 He Biagnosigae KoncTuryuii YKpaiHU (€ HEKOHCTUTYIIIN-
HUM), TAKOIK ITOAOKEHHS YaCTHHU TPeThol ctaTti 37 3ramaHoro 3akoHY, 3TiIHO 3
gaxkuM Buina paza rocTuiii Moraa HapaBUTH NIPUHHATE HEIO PillleHHd IIPO HEBiA-
HOBimHICTE cyani 3afiMaHil mocani g0 opraHy, SKHUi oOpaB cyamaro, 6e3 mogaHHs
IIpO 3BiABHEHHda cyani 3 mocanu. Cyn KOHCTATyBaB y MOTHBYBAABHIHM dacTHUHI
PimrenHs, 1110 3a cBoiM GYKBaABHHM 3MiCTOM I1€ IIOAOKEHHS 03HAYAAO, 1110 PillleH-
Ha Burioi pamm oCcTUIll po3TAIIar0Ch 9K 0CoOOAMBa caMOCTifiHa ImiacTaBa OAs
3BIABHEHHS CyAMi 3 II0CaaH, a Iie He repeadadeHo YacTUHOIO II'aToi0 cTaTTi 126
Konctutynii Ykpainu. 3a3Ha9eHNM IT0AOKEHHSIM 3aKOHY (PaKTUYHO IOITyCKAaAO-
cd 3aKOHOABYE PO3LINPEHH ITi/ICTaB 3BIABHEHHS CyA/i 3 Iocaay, 10 He Biario-
Bimaano OcHoBHOMY 3akKoHYy YKpaiHu.

[[Tomo mpaBa HapoAHOrO AenyTaTa YKpaiHu i YrnoBHOBaxKkeHoro BepxoBHoi Pa-
o YKpaiHu 3 IIpaB AIOAUHU BHOCHUTH 10 Buiroi pagy r:ocTullii moganHsa npo Bifg-

I Komcrurynitiauit Cyn Yrpaiau: Pimrenns. Bucnosku. 1997—2002. — Ku. 1. — K.: FOpiukowm In-
Tep, 2002. — C. 375—380.
2 Tam camo. — Ku. 3. — C. 263—276.
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KPUTTS AUCLHHUIAIHAPHOTO MPOBAKEHHS Ta IIPOIIO3UIIII0 CTOCOBHO MPUUHATTI
IIOJaHHY IIPO 3BiABHEHHS CyAmdi 3 IIocanH, To Ie He nepenbdbadeHo Hi Koncrury-
i€ro YKpainy, Hi CIIelliaAbHUMH 3aKOHaMHU, sIKi BU3HAYAIOTh CTATyC 3a3HAUEHUX
II0CaI0BUX OCi0.

HasBani pimenna Koncruryuitinoro Cyny Ykpainu, 6e3 CyMHiBY, TO3UTHUBHO
BIIAMHYAU Ha YTBEPXKEHHS IIPHUHITUITY HE3aA€KHOCTI CyAiB, CTAaHOBAEHHS CY-
noBoi Baamu B YKpaiHi — piBHOIIPaBHOI CKAQOBOI IliAiCHOT'O MeXaHi3My Aep-
JKaBHOI BAQH.

¥ uromy acnekTi Tpeba sragaTtu Pinrenna Koncruryiitinoro Cyny Ykpainu Bifg
1 rpynnaa 2004 poky y clIpaBi IIpo HE3aAE€KHICTD CYAMAIB K CKAAMIOBY iX cTaTycy,
3TiAHO 3 IKHUM I[IOAOXKEHHS YacTHHHU Apyroi crarti 126 Koncruryuii Ykpainu —
«BIIAUB Ha CYAIiB y Oyab-gKHuU criocib 3a00poHAEThECI» — Tpeba po3yMiTH K 3a-
Oe3medyeHHS HEe3aAeXKHOCTI CyAiB y 3B’3KY i3 3AiliICHEHHIM HUMU IIPaBOCYAs,
a TaKOXK 9K 3a00poHY OyAb-IKUX Oifl HIONO CYAMIB, HE3aA€XKHO Bim dopMu ix
IIposIBY, 3 OOKY mepKaBHUX OPTaHiB, yCTAHOB Ta OpraHizallili, opraHiB MiclieBo-
I'o caMOBPSAAYBaHHS, IX I0CamOBUX i CAY?K00BHX 0Ci0, (Di3MIHHUX Ta IOPHUANIHUX
0cCib 3 MEeTOI0 IEPEIIKOANUTH BUKOHAHHIO CyAAsIMU ITpodeciiHuxX 000B’s13KiB a60
CXUAWUTH iX 10 BUHECEHHSI HEIIPABOCYLHOIO PIllIEeHHS TOLIO!.

BinmoBiai Ha HU3KYy 3allUTaHb 34 03HAYEHOIO ITPOOAEMOIO MICTSTBCH, 30Kpe-
Ma, y Pimenni Koucrurynifinoro Cyny Yrkpainwm Bim 27 Gepesna 2002 poxky
(cipaBa 11070 aKTiB IIPo OOpaHHs/IpH3HAYEHHS CYAAIB Ha IIOCaaHu Ta IIPO
3BiAbHEHHd iX 3 mocam)?. Y KOHCTUTYILIMHOMY IOHaHHI Buimoi pamu rocTuiii
HIIIAOCS IIPO IPAKTUYHY HEOOXiAHICTE B odiliiHOMY TAyMadeHHi IT0A0KEHb Jac-
TuHU nepuroi crarTti 150 KoncTutyiii Ykpainu 1010 BigHEeCeHHS OO0 IIOBHOBA-
keHb KoHcruryniinoro Cyny YkpaiHu BUpIIIEHHS HUTAHb IIPO KOHCTHUTYIIiN-
HicTb ITpaBOBHUX akKTiB BepxoBHoi Panu Ykpainu Ta akrtiB I[Ipe3unenra Ykpainu
Ipo obpaHHd/IpU3HaAYEeHHd NPOo(eCciiHNX CYyAaiB Ha IOCaaH i PO 3BiAbHEHHS
ix 3 mocan. 3o0KpeMa, iCHyBasa HEOOXiAHICTh PO3’dCHEHHS ITUTAHHS, YU «aKTU
IIpesunenTa Ykpainu Ta BepxoBHoi Pagu Ykpainu 1niomo npusHadeHHd Ipode-
CifHUX CcyAniB Ha Iocaay Ta 3BIABHEHHS iX 3 Iocas, HiJAdraloTh TIABKH KOHCTH-
TYLIHHO-IIPaBOBIH IepeBipIli, Y1 BOHU MOKYTb OyTH IIPeIMeTOM OCKapPKEHHH i
B CyZlax 3araabHOi IOPUCAUKITIi».

Koucrurynitiauit Cyn Ykpainu y cBoeMy PimeHHi giliiioB BUCHOBKY, IO IIO-
AOKEHHS ab3alliB APyroro, TPEThOro IIyHKTY 1 yactuHu rnepiuoi crarti 150 Kon-
cTuTylii YKpaiHH y CHCTeMHOMY 3B’I3Ky 3i crarTaMu 147, 152 Koucruryii
Ykpainu Tpeba po3yMiTH Tax, 110 A0 HOoBHOBaxkeHb KoHcTuTyliiHoTo Cyny YK-
paiHu HaAeXXUTb, 30KpeMa, BUPIIIEeHHS ITUTaHb 111040 BiamnoBigHocTi Konctury-
mii Ykpainu (KOHCTUTYLIMHOCTI) IpaBoBUX aKTiB BepxoBHoi Pagu Ykpainu ta
[IpesupgenTa YKpaiHHu, 00 SKUX BiHECEHi SK HOPMAaTHUBHO-IIPABOBI, Tak i iHaM-
BilyaAbHO-IIPABOBi aKTH.

¥ Pimnenni Cyay 3a3HadeHo, 1110 akTH BepxoBHoi Pagu Ykpainu Ta IIpesunen-
Ta YKpaiHu IIpo o0paHHs /IpU3HAaYeHHs CyAAiB Ha [I0CaH Ta IIPO 3BiABHEHHS IX
3 mocan poarasaarTbesg KoHcrurynitinuMm Cynom YKpaiHH 3a 3BEpHEHHSIMU
cy0’eKTiB IpaBa Ha KOHCTHUTYILIiHHe ITOJaHHS IOA0 IEePEeBIpKU BimmmoBigHOCTI
Koucrutynii Ykpainu (KOHCTUTYILIHHOCTI) IIMX NPpaBOBUX aKTiB 3a iX opuaud-
HUM 3MiCTOM Ta BCTaHOBA€HOIO KoHcTuTylli€lo YKpaiHu IIpolLleAyporo iX pos3-
TASy, YXBAA€HHsS YU HaOpaHHA HUMH YUHHOCTI (HAasgBHICTH KOHCTHUTYIIIHHUX

1 Odpimittamit Bicuuk Yrpaiau. — 2004. — No 49. — C. 62—67.
2 Koncruryuiitauit Cyx Ykpainu: Pimenns. BucHoBku. 1997—2002. — Ku. 3. — K.: FOpinkom Iu-
Tep, 2002. — C. 233—239.
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IIOBHOBaXK€Hb, KOHCTHUTYIIIMHHUX ITiAcTaB NpHU3HA4YEHHd/oOpaHHA Ha IIOcCamdy,
3BIABHEHH4 3 II0CaIU TOIIO).

Bonunouac Koucruryuitinuit Cyn YKpaiHH BHUKAAB IIPaBOBY IMO3UILiI0 y IiH
cIIpaBi, BIAIIOBiAHO 40 SIKOI, BpaxoBy04YH BUMOTH cTaTTi 55 KoHcrutymii Ykpai-
HU, BUpPIillIeHHd NIUTaHb, [IOB’SI3aHUX i3 TPYAOBUMHU CIIOPaAMU CYAMIiB Ta OCKap-
JKEeHHSM akTiB Buioi pagu roctuitii, Mozke OyTH IIpeIMETOM PO3TASIAy CYAIB 3a-
raAbHOI IOPHUCAMKILI y BHUIAAKaX i B IOPSAKY, BCTAHOBACHUX 3aKOHOM, SKUH
TaKOXK MOXK€ BU3HAQ4YaTH ITiACYAHICTh JaHUX CIIPaB CyJdaM 3araabHOi FOPUCAUKILI
BiATIOBiAHOTO PiBHS.

Buxongauu 3 poadMmexxkyBaHH4 ropucaukilii Koncruryuitinoro Cyny Ykpainu ta
3araAbHUX CYy[iB II0/I0 BUPIllIEHHsS MHUTaHb, 9Ki MalOTh IIPaBOBUU XapakTep,
30KpeMa THX, II0 BHHUKAIOTH y 3B’3KY 3 IPU3HAYEHHIM YH 3BIABHEHHSM IIEB-
HUX ocamoBux ocib IlpesumeHToM YKpainu abo BepxoBHoio Pamoro Ykpainu
(wacTuHa apyra crarTi 124 Koncrutyuii Ykpainu), Koncturynitauit Cyn Ykpai-
Hu y Pimnenni Big 7 TpaBua 2002 poky! 3aznauus Take. Bupimenus Koncrury-
nittium CyzmoM YKpaiHM IHTaHb INOAO0 KOHCTUTYLIMHOCTI akTiB IlpesmumeHra
Ykpainu Ta npaBoBuX akTiB BepxoBHoi Panu YkpaiHu He BUKAIOYAE MOXKAWBO-
CTi OCKapzKeHHS 0 CyAiB 3araabHoI IopHucauKIlii akTiB [Ipesugenta Ykpainu abo
noctaHoB BepxoBHoi Pagu Ykpainu iHAUBiyaaAbHOTO XapakKTepy 3 IUTaHb IIPH-
3HaA4YEeHH4d Ha I0CaJ{ YU 3BIABPHEHHH 3 IIocaj CTOCOBHO iX 3aKOHHOCTI, 3a BUHAT-
KOM IIOAOXKEHBb THX aKTiB, 9Ki € HaCAiIKOM KOHCTHUTYILIIMHO-IIOAITHYHOI BiAIlo-
BifaabHOCTI ocamoBux ocib (crarti 115, 122 Ta immi Koncruryii Yrpainm) .

3niticnenHa cymouuHcTBa KoucrutrynitinuMm CyzoM Ta cyZaMH 3arasbHOI
ropucaukiii mono akrtiB IIpesunenta Ykpainu ta BepxoBuoi Pagu Ykpainu 3
IIUTAHb IIPU3HAYEHHS YU 3BIABHEHHS II0CAOBHUX 0Ci0 O3HAYae po3rasjn CIpaB
11010 KOHCTUTYIIHHOCTI 3a3HaYeHUX aKTiB ¥ (POPMi KOHCTUTYIIIHHOTO CYLOYHH-
CTBa, a MIOZO IX 3aKOHHOCTI — CyZaMU 3araabHOI IOpUCAUKILI y popMi BinmoBia-
HOTO CYZOYHHCTBA (JacTuHAa TpeTsa crarTi 124). [lincynHicTh cupaB Takoi KaTe-
ropii Ta 0COOAMBOCTI HPOLIEAYPH IX PO3TASIAY CydaMH 3araAbHOI FOPUCIUKITIT
BiAITOBIAHOTO PiBHSA MiAASTAIOTH BUSHAYEHHIO IIPOIIECYAABHUM 3aKOHOM?,

Bararema pimenHaMmu Koncruryuifinuii Cyn YKpaiHu HeoOHOPa3oBO IIif-
TBEPAKYyBaB IIPaBO BiABHOIO BHOOPY 3aXHCHHKA, OCKapPKEHHS OKPEMHUX I10CTa-
HOB CAiIYO0ro i IpOKypopa, AoAep:KaHHSA MPUHIINIIIB I'yMaHi3My, CIIpaBeIAHNBO-
CTi i 3aKOHHOCTI IIpU IpHU3HAYEHHI ITOKapaHHda. 3HaKOBUM € Pimennsa y copasi
IIPO IPHU3HAYEHHS CyA0M OiABII M’IKOTO IIOKapaHHs ocobaM, SKi BYHMHHAU 3A0-
YUHU HEBEAMKOI TaxkKOCTI®. KoHncruryuiinuii Cyn YKpaiHu BU3HAB TAKHUM, L0
He BignoBigae Koucrutymii YkpaiHu, HOAOXKEHHS YaCTHHH Iepioi craTtti 69
KpuminaaprHOTO KoeKCy YKpaiHUu B 4aCTUHI, IKa YHEMOXKAUBAIOE IIPU3HAYEHHA
ocobaM, sIKi BUMHHUAU 3A0YMHU HEBEAUKOI TIKKOCTI, OIABIII M’TKOTO ITOKApPAaHHS,
HiX nepenbadeHo 3akoHoM. Koucrurynifinuit Cyn 3a3Ha4duB, 1o BepxoBHa Pa-
[a YKpaiHu Mae IIPUBECTH II0AOKEHHS cTaTTi 69 KpuMiHaabHOTO KOLEKCY YKpa-
inum y BignoBigHicTE i3 Pimennam Koncruryuitinoro Cyny Ykpainu.

AxTyasbHe 3HauYeHHS Maau pinteHHs Koncruryuifinoro Cyny Ykpainu 1momo
JOTPHUMAaHHS KOHCTUTYILIMHUX 3acaj B opraHisamii i mAigAbHOCTI OpraHiB Aep-
KaBHOI BAaJIU (CIIpaBH IIPO ITIOBHOBaxKeHH4 [Ipe3ugeHTa YKpaiHu peopraHi3oBy-

1 Komcrurynitiauit Cyn Yrpaiam: Pimrenns. BucnoBku. 1997—2002. — Ku. 3. — K.: FOpiukowm In-
Tep, 2002. — C. 248—254.

2 Cromopoxa B.€. TIpobaemu CymoBoi BAaau B IOPUCAMKIG KoncTuTymitiHoro Cymy Ykpainu: mo-
cBix, nepcrekTuBu // Bioaerens MinicTepcTBa roctumii Ykpainu. — 2003. — Ne 1. — C. 46—61.

3 Pimrennst Koucrurymiiinoro Cyay YKpaiHu y CIIpaBi 3a KOHCTHTYLIHHEM IogaHHSM BepxoBHOrO
Cyny Ykpainu mozno BignosigHocti KoncTuryuii YKkpainu noaoxkeHs crarti 69 KpuMiHaAbHOTO KOAEKCy
VYkpainu // Odiuitinuii BicHUK YKpainu. — 2004. — Ne 45. — C. 41—47.
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BaTH LIEHTPaAbHI OpraHU BUKOHABYO0I BAQ[M; IIPO aTeCTAallilo JepPKaBHUX CAYXK-
6oB1iB; mpo Kacamiinuii cyn Ykpainu Ta iHmmi). Taxk, Pimmenuam Big 11 rpynHsa
2003 poky y cupasi npo Kacauitinuit cyn YkpaiHu BU3HAHO HEKOHCTUTYIIHHU-
MU ITOAOKEHHH 3aKoHy YKpainu «IIpo cymoycTpit YKpaiHm» 1mo0: yTBOPEHHS B
CHUCTEeMi CydiB 3araabHOi ropucaukilii Kacariitinoro cyny Ykpainu; ckaany Kaca-
itHOrO Ccyay YKpaiHu, Horo IOBHOBaXKE€Hb, [IOBHOBAXKEHb CYAiB, CTATyCy I'0AO-
BU, 3aCTYIIHUKIB IroAoOBHU Ta mnpesuaii Kacaritinoro cyny YkpaiHu; CTpoOKy yTBO-
peHH4 i moyaTKy 3ailicHeHHsa KacamifHUM cyzoM YKpaiHM IOBHOBaXKE€Hb IIOA0
posrasgay copasl.

Hacainkom He3zaBepilleHHS (pOpMyBaHHS CUCTEMU CYIiB € T€, 1110 EAUHUM Ka-
camifHUM CcyoM Tak i 3aaummuBcsa BepxoBHuit Cyn Ykpainu, 110, sK i B MUHYAL
POKHU, IIPHU3BEAO [0 MIEePEOoOTAKEHHHI CyAiB, sKi, 32 BU3HAHHAM ITPAIiBHUKIB
BepxoBHoro Cyny Ykpainu, He B 3M031 BIIopaTHUCd 3 TAKOIO KiABKICTIO cipaB. Y
2003 pori HaBaHTaxKeHHd Ha cyaaiB Bepxosaoro Cyny Ykpainu 36iabminaocs Ha
26 BincoTkiB. Ha posrasn no nporo Cyay 1o meprIi iHcTaHIii, y KacalifiHoMy
IIOPSAKY Ta B MOPAAKY BUKAIOYHOT'O ITPOBA/ZKEHHAI HAMIiUIIA0 Maiixke 48 Tucad
KacalliflHuX cKapr, KacallifHuX IIofaHb, CIIpaB i MaTrepiaaiB. 1o TOro X Ccynai
3MYIIEHI KOPUCTYBATUCS 3aCTAPIAUM IPOLIECYAABHHUM 38KOHOIABCTBOM?.

BaskauBe 3Ha4YeHHS A9 opraHisariii i pyHKITioHyBaHHS ITyOAIYHOI BAQIH MaAnl
pimenna Koncrurynitinoro Cyay YKpaiHu 3 MHUTaHb B3aeMO/il AepKaBHOI BAagU
i MicIIeBOrO cCaMOBpPSAyBaHHS, 30KpeMa: 11010 CYMIIIIeHHSI CAY?K00BO1 MiIABHOCTI
KEPIBHHUKIB OpraHiB BUKOHaBYO{ BAQIH, IIPO OCOOAMBOCTI 3MilICHEHHS BUKOHAB-
40i BA@IU Ta MiClIeBOr0 caMOBpsayBaHHs B MicTi KueBi; Ipo moengHaHHS 11ocagu
B MicClIeBi#l nep:kaBHiH aaMiHicTpallii 3 MaHgaTOM AeIlyTaTa MiclleBoi paay; Io-
o cyMmicHoOCTi MaHAaTa fernyrara BepxoBaoi Panu ABroHoMHOI Peciybaiku Kpum
3 IHIIIMMHA BUOAMU OiIABHOCTI; IIPO 00’€AHAHHS TEPUTOPIAABHUX I'POMAaL.

3ayBakHUMO, 1110 3a KiABKiCTI0O KOHCTUTYLIHHNUX IoJaHb OPTaHU MiCII€BOTO ca-
MOBpPsSAyBaHHA Ha APyroMy Micui (BopomoBxk 1997—2004 pokiB Bix HUX Ha-
nitiriao 104 mopaHH4A) micAd MoAaHb HAPOAHUX [AeIlyTaTiB YKpaiHnu (ix Hami-
pmao 230). IIpakTuka 3BepHeHb 00 KoncturyniiHoro Cyny YKpaiHu CBiI4YUTH
IIPO HagBHICTH HAMOIABIIOI KiABKOCTI KOAi3ili caMe mpH 3acTOCyBaHHi 3aKOHO-
[aBCTBa IIPO MiclieBe caMoBpsaayBaHHs. [lo1iabHO 6ya0 6 HagaTH opraHam Mic-
IIeBOTO CaMOBpPSAAyBaHHA IIpaBo iHiniroBatn y KoHctutynitinomy Cynai Ykpainu
IUTaHHSA [IePeBipKHU KOHCTUTYILIHHOCTI aKTiB OpraHiB AepKaBHOI BAaU, SKUMU
HOPYIIYIOTECA iX mmpaBa. Tpeba matu Ha yBasi, 1o BiAmoBigHO mo ctarTi 145
Koucturyuii Ykpainu npaBa MiclieBOTo caMOBPSIAyBaHHS 3aXUINAIOTHCH Y CyLO-
BoMy nopdanky. Lle ozHadae, 1110 iHT€pPECH MiCIIEBOTO CAMOBPSAyBaHHS MOXKYTb
3axXUIIATH CyAH 3arasbHoi ropucaukiiii. HeobxinHuM € pallioHaAbHUN poO3Homdia
koMmmeTeHIil Mixk KornctutyniinuMm CynoMm YKpaiHu i cymaMu 3araabHOI I0pHC-
OUKITI CTOCOBHO MEePEBipPKH 3aKOHIB Ta iHIINX aKTiB.

[ITomo BIAMBY KOHCTUTYLIIHHOIO CyAy Ha 3aKOHOTBOPYHH IPOILEC IIIASIXOM BH-
KOPUCTAHHA TaKHUX CIElliaAbHHUX ITIOBHOBaXK€Hb, 9K IIPaBO 3aKOHOAABYOI iHiIli-
aTHBH i IPaBO MOJAHHS IIIOPIYHUX IIOCAAHb THM OpraHaM, sKi 6epyTh y4acThb y
Horo chopmyBaHHi (TapaameHTy, [Ipe3ueHTy TOILIO), TO €EAUHOI AYMKH 3 IIHX ITH-
TaHb HEMAE.

1 Pimrenna Koucruryitiitnoro Cyny YKpaiuu y cripaBi 3a KOHCTHTYIIHHIM MOAaHHAM 62 HAPOIHUX
AernyTaTiB YKpaiHu 100 KOHCTUTYLIHHOCT] MyHKTY 3 yacTuHHU apyroi crarTi 18, crareit 32, 33, 34,
35, 36, 37, mianyHkTy 5 myHKTY 3 po3zaiay VII «JIpuKiHIeBi Ta nepexiaHi IoAoKeHHs» 3aKOHy YKpaiHu
«IIpo cymoycrpitt Ykpainw» // Koncruryuiinuii Cyn Ykpainu: Pimnennsa. BucunoBku. 2002—2003. —
Ku. 4. — K.: FOpiukowm Iarep, 2004. — C. 529—534.

2 Amanis poGoTH CyziB 3arasbHoOi IopHcaUKILi y 2003 POl (32 JaHUMU CYI0BOI CTATHCTHKH).

62



Bicrnurx Koncmumyuiiinozo Cydy Ykpainu 1/2006

3okpeMma, [owminik Pewmi-I'panxke, pagHuk [oaoBu Koucruryniiinoi Panu
®paHIii, BBaxkae MOTEHIIIHHO HeOE3IEYHUMH [IAS BCiX KOHCTHUTYIIMHUX CYIiB
TaKi TIOBHOBaXKEHHS: IPUMYIIyBaTH 3aKOHOAABIA IIPUNHATH TOH UM iHININH 3a-
KOH; 3aiiMaTHUCd 3aKOHOTBOPYOIO MiFABHICTIO; IIPABO PO3TASAATH CIpaBU 3a
BAACHOIO iHiliaTuBOM0O!.

Koawumniti 'onoBa Koncrurynitinoro Cyay ITopryraaii Apmanno Mapxkec I'enec
3amepedye He TIABKH ITIOBHOBa*K€HHS KOHCTUTYLIIMHOTO CyAy 3[iMCHIOBATH 3aKO0-
HOTBOPYICTB, a H MOXKAUBICTb IPEBEHTUBHOTO PO3TASAY CIpaB HIOA0 KOHCTUTY-
LiMHOCTI, IOCHUAQIOYHUCH Ha HUIIIBHY KPUTHKY OiIABHOCTI iCIIAaHCHKOT'O KOHCTUTY-
OifHOro Cyay came 4Yepe3 pPO3TAdl CHpaB 3 IIPEBEHTUBHOTO KOHTPOAIO, GKHUH
nepebyBae Ha MiBAOPO3i MiXK IMOAITHKOIO i IIpaBOCYAAsAM, BHACAILOK YOT0 Ha IPO-
XaHHS CyLy IapAaMeHT BUMYIIEHUH OYB 3HITH 3 HBOTO LIl IOBHOBAXKEHHS 2.

Pociicbkuil KoHCTUTYIIIOHaAICT A. Aa3apeB BBazKkae, 110 HagiaeHHS KoHCTH-
Tyuitinoro Cyny P® mpaBoM BUCTymaTH i3 3aKOHOAABYOIO iHIITiIaTUBOIO 3 IUTAHb
CBOTI0 BiJJaHHS «B IIPHUHITUIII He BiAIIOBilae IOPUANYHIH IPUPOIL OpraHy KOHCTH-
TYILIIHHOIO KOHTPOAIO» i Ma€ TAYMadUTHUCh K IIPaBO BHUCTyNATH i3 3aKOHOAAB-
YO0 {HIIliaTUBOIO 3 MUTAHb KOHCTUTYIIIMHOI i 3aKOHOIAaBY0i peraaMeHTallii oB-
HOBaXK€Hb 1 AiIABHOCTI KOHCTHUTYLIIHHOrO Cyay, HOro B3a€MOBIZHOCHH 3 iHIIUMU
opraHaMH. BiAbIl NIMPOKE TAYMad€HHd OHSTTS «[IUTAHHA BilaHHA» CylIepedu-
A0 6 FOTO POAl «HETaTUBHOIO» 3aKOHOAABIIS, CIIPUSAO O AaKTHBHOMY 3aAYUE€HHIO
[10 TIPOLIECY 3aKOHOTBOPYOCTI, & OTIKE, [0 MOAITHYHOTO IPOLIECYS.

Iamuit aBTop — B. TymanoB, koauinHi#t 'oaoBa Koncruryniiinoro Cyny P®,
[0 «IIUTAHHS BilaHHSI» KOHCTUTYLIMHOIO Cyay BiIHOCUTDH HE TIABKH OpraHi3allilo
i DiIABHICTD Cydy, a ¥ BUSIBA€HI CyZIOBOIO IPAKTHKOIO ITPOOAEMH, HEMOAIKH 1 TPO-
TaAWHU B 3aKOHOJIABCTBI, Ki MOTPEeOYIOTh 3aKOHOAABYOr0 BUPIlIEHHA?.

Jelto iHIy IIO3UIIiI0 BiZicTOI0€ YKpaiHCEKUM HayKoBellb M. TecaeHKO, IIOCH-
AQIOYHCH Ha Te, II0 BiACYTHICTH ¥ 3aKOHI YiTKO BUIIMCAHUX IIOBHOBaXKEHb 1010
3aKoHOAAaB4YOl iHiniaTuBH KoHcTtuTylitiHoro Cyny Ykpainu He 3abopoHse Homy
BHCTYIIUTH i3 «3aKOHOZABYHM IIOYHHOM», IKUH MOZXKe O(OPMASATHCH y BUTAGMIL
«rtocAaHHs». [lomiOHUE «3aKOHOOABYHU ITIOYHH» Ma€ TPYHTYBATHCH ITPHUHANM-
Hi Ha Takux Kputrepigax: 1) maa 3abesnedeHHs epeKTUBHOCTI (PYHKI[IOHyBaHHSI
KOHCTUTYLIIHHOTO Aay, MEXaHi3My B3a€eMO/ii Aep:KaBHOI BAaM, BEPXOBEHCTBA
IIpaBa, 3aXHUCTy IIpaB i cBobon aronuuu KouHcruryuitinuit Cyn YKpaiHu Mmozke
BKa3aTH HA IPOTaAHHY B 3aKOHOIABCTRI, HA HEOOXiAHICTh HOPMATUBHOTO BPETY-
AIOBAHHS CYCIIABHHUX BiJTHOCHH; 2) y 3B’13KYy 3 HEOOXiTHICTIO BPEryAIOBaHHS fes-
KHUX INHWTaHb CBO€I MiSABHOCTI, HEBUPINIEHICTh AKHUX 3aBaxKae e(pPeKTHUBHOMY
smiticuennio Korcruryniinum CynoM YKpaiHu CBOiX QyHKITIH®.

Xoua M. TecaeHKO, Ha HAUIy AYMKY, I€EBHOI MipOO 3MIiIIye MOHATTI (POPMY-
BaHH4 ifiel (MOYMHY) i TOCAAHHS K IOBHOBasKEHHd, IlepeabadeHe B 3aKOHAaX II[0-
J10 OKPEeMHUX KOHCTUTYLINHUX cyaiB (Biaopycs, Boarapis, Moanosa, Pocig To1o),
Horo mo3ullid € CAyIIHOIO i paKTHU4YHO peaaidyerbcsa Koucrurynitinum Cynom

1 Pemu-I'paroke Jomurus. KOHCTHTYIIHOHHBIM KOHTPOAD (OIbIT Ppannuu) // KOHCTHTYIIMOHHBIM
KOHTPOAB U IEMOKPATHIECKHE IIPOIIECCh] B HOBBIX HE3aBHCHUMBIX rocyaapcTBax: COOPHUK MaTepHas0B
MeXIyHapoaHoro ceMuHapa. — EpeBan, 1996. — C. 219.

2 Mapkec TI'edec Apmardo. He3aBHCHMOCTH CyAbM KOHCTHTYIMOHHOro cyma // Tam camo. —
C. 269—273.

3 demepasbHBIH KOHCTUTYITMOHHEIH 3aK0H «O KoncTuryrmonnom Cyme Poccuitckoit denepariun:
Kommenrapuit. — M.: FOpuna. aur., 1996. — C. 45.

4 Komcrurynus Poccuitckoit demepanmu: HayuHo-mpakTuuecKuii KoMMeHTapuit / Ilom pem.
B.H. Tonmopuuna. — M.: FOpucts, 1997. — C. 546.

S Tecnenro M.B. Cyne6HbIi KOHCTUTYIIMOHHBIH KOHTPOAB B YKpaune. — K., 2001. — C. 131.
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Ykpainu, 30KpemMa, y clpaBax PO HAJaHHA BHCHOBKY HIOAO0 3aKOHOIIPOEKTY
IIpo BHeceHHd 3MiH no Koncruryuii Ykpainu.

Hamnpukaan, y cipasi Ipo BHECEHHS 3MiH a0 cTateit 29, 59, 78 ta inmux KoH-
crutylii Ykpainu Koncruryuitnuit Cyn YKpaiHu BHCAOBUB 3aCTE€pPEXKEHH II10-
10 BHAy4YeHHS 3 KOHCTUTYIIIT ITOAOKEHHS IIPO «0OpaHHs CyAaiB 6€3CTPOKOBO». Y
HBOMY 3a3HAYEHO, III0 IIEPiOANYHE CTPOKOBE IepeobpaHHs CyAdiB MOXKeE IIPH-
3BECTH [0 3HUKEHHI PiBHS rapaHToBaHOi KoHcTUTYIli€I0 YKpaiHU He3aAeKHO-
cTi cynniB. KpiM Toro, 3a 3MicTOM 3aKOHOIIPOEKTY iCHy€e HEBU3HAYEHICTh CTATyCy
cynniB, fKi BigmoBinHo mo ynHHOI KoHcTuTyllii YKpainm o6pani 6e3cTpoKOBO
(myukT 4.23 BucHOBKY)!.

Y BUCHOBKY Ha 3aKOHOMIPOEKT Y CIIpaBi PO BHECEHHS 3MiH o0 cTaTe#t 76, 78,
81 rta inmux Koncrurynii Ykpainu, 9kuil MiCTUB aHAAOTIYHI ITIOAOXKEHHS III0JI0
cTpokoBoro obpanHd cynniB, Koncruryuifinnii Cyn 3HOBY IIOBTOPHUB 3acTepe-
JKEHHd, II0 I1eé MOXKe IIPHU3BECTH [0 3HHKEHHS PiBHA rapaHTili He3aAeXKHOCTI
cynnaiB, BctaHoBAeHUX OCHOBHUM 3aKOHOM YKpaiHHU.

Koucruryuitinui#i Cyn YKpainu 3actepir Bix mo36aBaeHHd 313y cyaaiB YKpai-
HU — HaAUBHUIIOr0 OpraHy CyAAiBCBPKOTO CaMOBPSAAyBaHHS — y4acTi y IIpHU3Ha-
gyeHHi cyaniB Kouncruryniitnoro Cyny YKpaiHu, OCKIABKHU Iie, IIO CyTi, BiZJICTOPO-
HIOE CYJOBY TiAKY BAaaH Bifl (popMyBaHHS OpraHy KOHCTUTYIIMHOI IOPUCAUKIIT,
1110 He CIPUATHME 3MIiITHEHHIO 3aca] KOHCTHUTYIHHOr0O CyJOoYNHCTBA B YKpaiHi
(mynkTu 3, 3.13, 3.15).

Koncrurynitiauit Cyn YkpaiHu 3BepHYB yBary Ha HEBIATBOPEHHS I10AOXKEHD
cratTi 89 ynnHOI KoHcTUTYILil YKpaiHu IIPO CTBOPEHHS TUMYACOBUX CAITYHUX KO-
Miciff, Ha Hey3ro[:KEHHS CTaTTi 76 3aKOHOIIPOEKTY III0/I0 IIPOAOBXKEHHS CTPOKY
IIOBHOBaXKE€Hb ITapAaMeHTy 31 craTrTero 77 yuHHOI KoHcTUTYIil, AKa BCTAHOBHAA
IHITHUHE CTPOK i 9Ky He 3MiHEHO (IIyHKT 3); Ha HeOOXiqHICTh KOHKpPeTH3allil 0II0B-
HEHB 10 cTaTTi 121 CTOCOBHO MOBHOBAXKEHDb OPTaHiB MIPOKypaTypH (myHKT 3.11)2.

Taxkum ymHOM, KoHcTuryniinuit Cyn Ykpainu, 0epydu y4acThb y 3aKOHOTBOP-
4JocTi, 3a0e3nedyyBaB OXOPOHY IIpaB i cBOOOA AIOAWHM, 34iHCHEHHH Iep3KaBHOI
BAaU Ha 3acajfax ii moaicy Ha 3aKOHOAAaB4Yy, BUKOHaBYy Ta cyaoBy. IlinTBep-
MkeHHaM BHAUBY KonctutyuitiHoro Cyny YKpaiHM Ha PO3BUTOK KOHCTUTY-
L[ifHOTO 3aKOHOAABCTBA € BpaxyBaHHS NapAaMEHTOM 3a3HA4Y€HHUX 3aCTEPEKEHb
IIPU OCTATOYHOMY I'OAOCYBaHHI 3aKOHOIIPOEKTY IIPO BHECEHHHd 3MiH A0 KoHCcTH-
Tyiii Yrpainu®.

[Mo3u1tiro 111010 HOPYIIEHHS IIPUHITUILY HOMIAY BAAAU K HifICTaBy JAS BU3HAH-
HS 3aKOHY HEKOHCTUTYLIIHHUM BucA0BUB Koncruryuitinuit Cyn Boarapii y cipasi
LIOJ0 KOHCTUTYIIIMHOCTI 3aKOHY IIPO 3MiHYy i JOIIOBHEHHS 3aKOHY IIPO IIPUBATH-
3alliio i MCAIITPUBATHU3AIIIMHHAN KOHTPOAB?.

[ITo cToCcyeThCS MUCHEMOBHX MIOJIAHD (3BEPHEHB), TO BOHU IIepeadadueHi B 3aK0-
Hax IIPO KOHCTHUTYLIHHI CyIH AedKUX KpaiH i € IHCbMOBUMH aKTaMH, OOT'PYHTO-

1 BucuoBok Komcrutymiiinoro Cyay Ykpainu Bim 30 :xoBTHa 2003 poKy y CIpaBi Mpo HamaHHS
BHCHOBKY III0I0 BifroBigHOCTI mpoekTy 3akoHy YKpainu «IIpo BHeceHHs 3MiH n0 KoHcruTywii Ykpai-
HI» BUMoram crateiét 157, 158 Koncruryuii Ykpainu // Koncruryuitinuii Cyn Ykpainu. PimreHHs.
Bucnaosku. 2002—2003. — Ku. 4. — K.: FOpiakom IaTep, 2004. — C. 355.

2 BucnoBok Koucrurymiitnoro Cyny Ykpaiuu Bix 5 aucromnana 2003 poKy y cCIIpaBi IIpo HagaHHs
BHCHOBKY III0/I0 BifnIoBigHOCTI IpoekTy 3akoHy YKpainu «IIpo BHeceHHs 3MiH n0 KoHcrutywii Ykpai-
HI» BUMoram crarteit 157 i 158 Koncrurynii Ykpainu // Tam camo. — C. 417—419.

3 3akon Ykpainu «Ipo BHeceHHs 3MiH mo Komcrurtymii Ykpainm» Bim 8 rpymus 2004 poky //
Odittifinmii BicHUK YKpainu. — 2004. — Ne 49. — Cr. 3201.

4 Permenme No 5 ot 18 ampua 2003 roga o k.. Ne 5/2003 rona // Pemenus u ompemeseHuss Ha
Koncrurynnonsusa Cea Ha Pernybanka Bearapus. — 2003. — Codua: M3a. Mapun dpuHos, 2004. —
C. 64.
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BaHUMH BHCHOBKaMHU CyAy Y KOHKPETHIH CITpaBi 41 PO3TASAi CIIpaB 3a BU3HAYe-
HUY nepion.

3okpeMa, 3riHO 3 YaCTHUHOIO IIepIoio craTTi 79 Komekcy KOHCTUTYIi#HOI
opucaukiiii Pecrrybaiku MoamoBa, sIKIIO IPH PO3TAdi cipaBu KoHCTUTYLIIHHUH
Cyn BUSBUTH HasBHICTH IIPOTAAUH Y 3aKOHOABCTBI, IIOB’I3aHUX 3 HEBUKOHAH-
HSIM II0AOXKE€HBb KoHcTUTyLil, BiH HallpaBAde BiAIIOBIOHUM opraHaMm IIOJaHHH, B
dKUX 3BepTae iX yBary Ha HeOOXiMHICTh YCYHEHHd ITUX HenoAikiB. Ha mimcrasi
PO3rAsgHYTHX MaTepiaaiB BianosinHo no crarTi 80 Kogekcy ckaagaeThbCs HopivHA
[OIOBiAL MHpPO 3AiHCHEHHS KOHCTUTYLIIMHOI IOpHCAUKINI, gKa 3aTBEPIKyETbCS
Koncrurynitinum CynoMm i HanlpaBASE€TbCS opraHaM, [0 [TOBHOBaXKEHb SKHX Ha-
A€XKUTH IpHU3HadeHHd cyaniB Koncrurynitinoro Cyny. BHecenHa nmomaHs i mopid-
Hux nonoBine#t I'oaoBa Koucruryuitinoro Cymy Moanmosu B. [lymkain BBazkae
ONHUM 3 acCIIeKTiB IOpHCOUKIIHHOI aigsapHOCTI KoHcruTyuitiHoro Cymy i Horo
BKAQ/IOM Y IIPOLIEC 3aKOHOTBOpeHHs . [IpukaanoMm € nporosuilis KoHcTUTyifiHo-
ro Cyny, BUKAafeHa y nogaHHi Bin 21 ciura 2002 poky, agpecoBaHomy Ilpesu-
neHTy Pecriybaiku MoanoBa, mapaaMeHTy i ypsay, Ipo HeBigkaanHi 3MiHu no 3a-
koHy 11po Koncruryuitinuii Cyz 3 METOI0 BCTAHOBAEHHSA KOHKPETHOTO MEXaHi3My
BUKOHAHHA Ta KOHTPOAIO 3a BUKOHaHHAM IocraHoB Koncruryuitinoro Cyay,
AKHNMH OKPEMi HOPMATHBHI aKTH BH3HAHO HEKOHCTUTYLiMHUMH. IIpornosuiiiro
Oyao migTpuMano, i 14 4epBHS TOro X POKY ITapAaMeHT BHicC 3MiHM 10 cTaTTi 28
3akony mono aii aktie Cyay, BUKAABIIU ii B HOBIM penakiiii Ta JOIIOBHUBIIH 3a-
KOH IBOMAa HOBUMH CTATTIMH — cTaTrTero 28! «O6oB 130K opraHis mybAiuHOi BAa-
au 1ono BukoHaHHda akTiB Koncruryuitinoro Cyay» Ta crarreio 282 «HeBuko-
HauHs akTiB KoHcturyuitinoro Cymy»?.

He meHm BaxkauBHM HanpaMoM be3rnocepeaHboi yuacti Koncruryuiiinoro Cy-
oy YKpaiHH y 3aKOHOTBOPYOCTI € KOHKpeTH3allid Ta odilifiHa iHTepnpeTaliisa
moAokeHb KoHcTuTymii Ta 3akoHIB Ykpainu. Odiritfine TaAymMadeHHd (iHTepIipe-
Tania) Korncrurynii i 3aKoHIB YKpaiHu clipssMoBaHe Ha 3’dCyBaHHS iX 3MICTy i
po3’aCHeHHd CyD’eKTaM IIpaBa Ha KOHCTHTYIIiIHHE ITO/IaHHS YH 3B€pPHEHHS.

He craBaguu 3a MeTy IHpoaHaai3yBaTU BCi BUCAOBAIOBAHHS ITPO MPHU3HAYEH-
HS, CYTHICTB i 3MiCT TAyMadeHHs, IIOIIIAEMOCS TiABKH Ha BiACYyTHiCTBH Horo 3a-
TaABPHOIIPHUHHATOIO BU3HAYEHHS.

Tak, 0. Tommka, po3rAagmaroydy 3MICT TAYMadeHHsI, CTBEPIAXKYE, III0 BOHO
CIIpsIMOBaHe, HacaMIIepe, Ha 3’4CyBaHHS BiAMIOBIAHUX HOPM KOHCTHUTYILIHHOIO
i IOTOYHOT0 3aKOHOAABCTBA. [IpH IIbOMYy aBTOP BUXOAHUTH 3 TOTO, IO 3’ICyBaHHSI
IIPaBOBUX IIPUITHCIB — I IIPOIleC iX po3yMiHHd, YCBIIOMAEHHS Cy0’€KTOM iHTEpP-
IIpeTalifiHoi AigABHOCTI «IasI ce6Ger, a PO3’ICHEHHS HOPM — JOBEAEHHS 0 IHIITHUX
azpecarTiB CBOTO PO3yMiHHSI HOPM IipaBas.

Takoi 3K 1To3uITii JOTPUMYETECS i POCIHICEKU MOCAITHUK TPOOAEM TAyMAYEeHHS
Koucruryii P® T. XabpieBa, sska BBaxKae, 110 «IAsI ceber Cyai, KOKeH OKPEMO,
MOXKYTbh 3’ICOBYBaTH OyIb-IKy HOPMY. AA€ CyZ B IIiAOMY 3’9COBY€E IIPaBO AHIIIE
TOMi, KOAH B IIbOMY BUHHKAa€ HEOOXiAHICTb, KOAH BU3HAYEHUM Y 3aKOHI Cy0’€K-
TaM HOpMa 31a€eThbCs He3po3yMiaoio. ToMy B TaKUX BHUIIaJKaxX HaBiTh HaH3po3y-

! Mywxaw B.C. [lokAam 06 OCYIIECTBACHUH KOHCTHTYIIMOHHOM I0pUCAUKINY B 2002 rofy, yTBEpIK-
neHHblit [TocranoBaenueM Koncrurymonsoro Cyna Ne 2 ot 16 auBaps 2003 roxga // Curtea Constitu-
tionala: Culegere de hotariri si decizii 2002. — Chisinau, 2003. — C. 342—360.

2 Tam camo. — C. 358.

3 Todwira FO.H. ToakoBamue KOHCTHTYIIHM 1 3aKOHOB YKPAHHBI: TEOPUS U MIPAKTHKA. — XapbKOB:
daxkT, 2001. — C. 111—112.
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MIAIIIIHY (Ha YHUHCH ITOTASM) 3aKOH JOBEAETHCS PO3’ICHUTH, IOIEPEAHBO 3PO3Y-
MiBIIHM nag cebe Horo cMuca i 3micT!.

Hatomicts B. Tuxuit BBazKkae, 1110 IIpaBoBa IpHUpoJa TAYMadeHHS IToAdTaE ca-
Me B HOro TAyMadeHHi: y 3’dCyBaHHi, pO3’ICHEHHi, ¥y BCTAHOBAEHHI AiliCHOTO
3MicTy, inTeprnperailtii, TO6TO «B IIE€BHill KOHCTaTALi...»>

Yuuuutt 3akoH Ykpainu Ipo Korncruryuitinuit Cyn YkpaiHu» IificTaBoO AAL
KOHCTHTYIIIHHOTO IOAaHHS 1110110 odiltifiHoro TaymMadeHHsa KoHcTuTyii Ta 3aKo-
HiB YKpalHu BH3HAYMB IIPAKTUYHY HEOOXiAHICTh y 3’aCyBaHHi a60 po3’saCHEHHI,
odinittHi# iHTepnperanii moaoxeHs KoHcruryii YKpaiHu Ta 3aKoHIB YKpaiHU
(dacTuHa nepia crarTi 93), a A9 KOHCTUTYLIIHHOTO 3BEpHEHHS 3 [ILOI'0 TUTAaH-
HS — HasgBHICTh HEOAHO3HAYHOI'O 3aCTOCYBAaHHS II0AOKeHb KoHcTuTyIil YKpai-
HU abo 3aKOHIB YKpaiHu cymaMu YKpaiHu, iHIIUMH OpraHaMU [Aep3KaBHOI Baa-
Y, SKIIO Ccy0’eKT IIpaBa Ha KOHCTHUTYIIMHE 3BEpHEHHS BBaxKae, IIO 1€ MOXKe
IIPU3BECTH ab0 IIPU3BEAO [0 IOPYIIEHHS HOro KOHCTUTYLIHHUX IIpaB i cBOOOX
(crarTa 94).

TepMiH «3’dcyBaHHS» B YKPAIHCBKIi#l MOBi BU3HAYaeThCd SIK: 1. [locAimKyoun,
POOUTH ICHHM, 3pO3yMiANM HI0-HeOyAb. 2. BinkpuBaTH, pO3KPHUBATH IIOCH IIPH-
xoBaHe. 3. [losicHIOBaTH I10-HEOYAb.

«HTepHIperallis» — PO3KPUTTH 3MiCTy 4oro-HeOyab, IOSICHEHHS, BUTAyMa-
qyeHHsS.

TepMiH «po3’aCHEHHS» BU3HAYAEThCS 9K: 1. [lis y 3HAYEHHi «pO3’ICHUTH, PO3’sac-
HATH, PO3’aCHIOBATH». 2. Te, 1110 BHOCHUTD SCHICTD Y I110-HeOyab, CIIPUIE 3’ICYBaHHIO
yoroce*.

CuHOHIMOM TepMiHa «3’ICOByBaTH» € — «BH3HA4YaTH» Ta «IIOSCHIOBATH», & TeP-

MiHa «TAYMAUUTH» — (IOSICHIOBATH», «PO3TAYMAaIyBATH»".
TakuM YMHOM, TEPMiHHU «3’CyBaHHI», «PO3’ICHEHHSD», «odillifiHa iHTepIIpeTa-
Lish» — odpinifine TAyMadeHHd KOHCTHUTYIIII Ta 3aKOHIB — O3HA4YalOTh HaJdaHHH

YIIOBHOBa3KE€HHUM KOHCTHUTYIII€I0O OPTaHOM 3arasbHOOOOB’I3KOBOI'O PO3’ICHEHHH
[IOHATH, POPMYAIOBaHb, HOPM, SIKi MiCTSTBCH B TEKCTiI KOHCTUTYIIII 4¥ 3aKOHIBO.

denepasbHUN KOHCTHUTYLIMHUN 3akoH «[Ipo Koncruryuitinuit Cyx Pociticbkoi
denepartiii» He MiCTUTh BUSHAYEHHS TepMiHa «raymMadeHHs KoHcTuTyliiy, y HbOMy
HaeTbca AMIIIE IPO HEBU3HAYEHICTh ¥ PO3YMiHHI IToaoxkeHb KoHeTHTYyI, gKa m0-
AaeTbca TayMadeHHAIM KoHcturyniiHoro Cymy, IO IOAdTa€e y 3’dCyBaHHI 00’€K-
THUBHOTO 3HA4YE€HHS Ta 3MICTy IIO3UTUBHUX IIPAaBOBUX NpUHINIIB KoHCTHTYII.

Ha nymky cynni Koncruryuitinoro Cyny Pocificekoi denepartii 5. E63eeBa,
nputtaaTti CyznoM pillleHHs AaloTh MifICTaBU BBaxXkaTH, 110 TAyMadeHHsS KoHcTH-
Tylii Ta ii HopM BKAIOYa€ A0 CBOTO 3MICTY 9K 3’dcyBaHHS (caMUM KOHCTHTYIIiH-
"HuM CymoMm), Tak i po3’dCHeHHs (IHIIUM cy0’eKTaM IIpaBa) 3HaUYeHHS iHTepIIpe-
TalifHuX HOpPM'.

1 Xa6pueea T.5. ToakoBarnue Korcrurynuu Poccuiickoii demepalium: TeoOpHs U IPAKTHKA. — M.:
Opucrs, 1998. — C. 12—13.
2 Tuxuii B.II. TIpo6aemu odirtitiHoro Taymadenns Koncrurymii Yrpaiau // 36ipHMK HayKOBHX

npanpb YKpaiHcbKoi AkaneMii nep:kaBHoro yrnpasainHa npu [IpesunenTosi Ykpainu. — Bum. 1. — K.,
1999. — C. 20.

3 HoBuit TAyMa4HUit CAOBHUK yKpaiHceKoi MoBu. — Y 4 1. — K.: Akomit, 1998. — T. 2.

4 Beaukuit TAyMadYHHM CAOBHHMK CydacHoi ykpaiHcekoi moBu. — K. — Ipmims: ITepyn, 2005. —
1728 c.

S Monwea A.M. CAOBHUK CUHOHIMIB yKpainchkoi MoBH. — K.: [losipa, 2001. — C. 318, 443.

6 Baznaii M.B., Tymaroe B.A. Maaast 3HIMKAOIIENsS KOHCTUTYIIHOHHOTO TpaBa. — M.: Uaa-Bo BEK,
1998. — C. 458.

7 demepasbHBI KOHCTHTYIIMOHHBIH 3aKoH «O Korcrurynmonnom Cyme Poccuiickoit demepariuimn:
KommenTapuit. — M.: FOpun. aut., 1996. — C. 322.

66




Bicrnurx Koncmumyuiiinozo Cydy Ykpainu 1/2006

Touka 30py 100 ABOX CKAAIOBHUX TAYMAadeHHS — 3’ICyBaHHS i pO3’CHEHHS
HOPMH IIpaBa € IIepeBaxkalodolo cepel HAayKOBIIIiB, X04a OKpPEeMi aBTOPHU PO3y-
MIIOTB ITiZl 3MiCTOM TAYMadeHHS ITpaBa AWIIE 3’sCyBaHHH, a iHIIli BBAXKaIOTh, 110
3MICTOM TAYMAadeHHS HOPM IIpaBa iX € po3’aCHeHHs!.

3’sacyBaHHS IPaBOBUX ITPUITHCIB 32 CBOEIO CYTTIO € BHYTPIIIHIM PO3YMOBHUM
IIpoIlecoM, III0 He BUXOMUTH 3a PaMKH CBIZIOMOCTi caMoOro iHTepIpeTaTopa, i
IIPOIleCOM ITi3HaBaHHHA «IAd cebe» IIPaBOBHX HOPM, fKi HiAATAIOTH 3aCTOCY-
BaHHIO.

Pos’acHeHHS — Apyruil eAeMeHT TAyMadeHHs. BoHO € o0’ekTHBAalli€lo IIoIe-
pPeaHBOI PO3yMOBOI AiIABHOCTI 1 CIIPIMOBAHE Ha PO3KPUTTH iCTUHHOI'O 3HAYEHHH
i 3MICTy 3aKOHY Ta MOro HOPM «IAs iHIIHX»?. TaKUM YHHOM, TAYMa4YEHHS BUCTY-
rae gK 3acif BUpIlIEeHHS IOPUAUYHUX KOAi3id Ta 3amobiranusa im3. Mu npuem-
HyeMoOCsl 0 AyMKH, IO 3’ICyBaHHS 1 PO3’ICHEHHHS IIPAaBOBHX HOPM € ABOMA
B3a€MOIIOB I3aHUMM CTOPOHAMHU IPOILIECY TAYMAadEeHHH.

Heo06xigHicTE CyZ10BOTO TAYMadeHHs 3yMOBAEHA, 3 OLHOTO OOKY, «>(KOPCTKICTIO»
KoncruTywil YKpaiHu, yCKAaHEHOI0 IIPOIIeAyPOI0 BHECEHH 10 Hel 3MiH abo 1o-
IIPaBOK, 3 IHIIOTO — IIOSIBOI0 HOBHUX IIOHATBH, KATEropil, icrorHoro Momudika-
Ii€ro iX 3MicTy y 3B’13Ky 3 TpaHC(OPMAITIEIO TTOAITHYHOI cucTemMu?.

Anaai3 npaxktuku Koncrurynitinoro Cyay YkpaiHu Ta KOHCTUTYLINHUX CyOiB
IHITUX AepzKaB CBIAYHUTDH, III0 OCHOBHUMHU NPUYHMHAMHU TAyMadeHHS KOHCTHUTY-
LiHHUX HOPM € BHYTPIIIHI CyIlepedHOoCTi i JOpHuANYHI KOAi3ii B TeKcTax KOHCTH-
TYLil, TepMiHOAOTIYHA HEYITKICTh OKPEMHUX KOHCTHUTYIIIHHUX IIOAOKEHB, HENO-
CTaTHA BPETYABOBAHICTh OKPEMUX IHCTHUTYTIB (30KpeMa 3aKOHOAABYOTO IIpolie-
Cy, IIOBHOBaXXEeHb IIPE3UEHTA), IIOAITHYHA 3YMOBAEHICTD TOILO.

Taxk, miacTaBoIO OAS PO3TASALY CIpaBH PO HabyTTsa YnHHOCTI KoHCTHTYIiEIO
Ykpainu 3a KOHCTUTYIIHHUM 3BepHeHHaM O. Bapabaia craso HeogHO3HaAYHE
3acTocyBaHH4 ii okpeMux HopM BepxoBHum CynoMm Ykpainu. KoHcTuUTyLiHUN
Cyn mifiiioB BHUCHOBKY, IO ITOAOXKEHHS YacTHHU I’aToi ctarTi 94 Koncruryii
YKpainu mozno HabpaHHsa YMHHOCTI 3aKOHOM He paHillle qHS Horo omybaikyBaH-
HS He IIOMIMPIOEThCS Ha HalOyTTa yuHHOCTI KoHcTHTyiero YKpainu. 3a crart-
Teito 160 OcuoBHoro 3akony KoHcTuTyllia Ykpainu Habyaa YUMHHOCTI B OeHB ii
nputinarra BepxosHoio Pagorwo Ykpainu — 28 yepBua 1996 poky®.

B iHmi#t cripasi (11040 moBHOBaxkHOCTI BepxoBHoi Panu Ykpainu) HapoaHi ne-
IIyTaTH 3BEPHYAHCS 3 KAOIIOTAHHAM JaTH odillifiHe TAyMadeHHs IIOAOXKEHBb CTa-
Ter 75, 82, 84, 91, 104 Koucruryiii YKpaiHy, IOCHAAIOYHCH Ha IIOAOXKEHHS, SKi,
Ha IX IyMKy, BU3HA4YEHO B OJTHO3HAYHUH CII0Ci0, He KOHKPETHU30BAHO, & TOMY IIPH
3aCTOCYBaHHI BUHUKAIOTH CyIIEPEYHOCTI 00 iX TOYHOrO CMUCAY i 3micTy®.

ToOTO € OUYeBHAHHUM, 1110 aBTOPH KOHCTUTYIIMHOIO IIOJaHHS PO3MEXKOBYIOTH
IIOHSTTH 3MIiCTy KOHCTUTYIIIHHOI HOpMHU i cMHucAy. [HIIO0] mo3umii foTpUMyeTbCs

1 Teopus rocymapcrsa u mpasa. Kypc aexiwit / Tlox pen. H.M. Marysosa, A.B. Maabko. — M.:
Opucts, 1997. — C. 440.

2 Tecnenio M.B. Cyne6HBIH KOHCTHTYIIHOHHbIH KOHTPOAL B Ykpanue. — K., 2001. — C. 144,

3 Tuxomupos FO.A. YOpumuaeckas Koauaus. — M., 1994. — C. 28.

4 Cromopoxa B.€. OKpemi muTaHHA TOAIAY BAamH i ropucaukiis Koucruryiiiinoro Cymy Ykpai-
Hu // IlpaBo Ykpainu. — 1998. — Ne 5. — C. 14.

S Pimenus KoucruryuitiHoro Cyay YKpaiHu y CIpaBi 3a KOHCTHTYIUMHMM 3BepHeHHsSM Bapa6a-
ma O.A. mono odinifiHOro TAyMadeHHS YacTHHH I1'aToi crarti 94 Ta crarri 160 Koncrutynil Ykpa-
iau / / Koncrurynitinuit Cyn Ykpainu: Pimenna. BucroBku. 1997—2001. — Ku. 1. — K.: FOpinkowm Iu-
Tep, 2001. — C. 39.

6 Pimenns y crpaBi 3a KOHCTUTYLIMHUM IOAAHHAM HAapPOIHUX AEIyTaTiB YKpaiHu o040 odimiiHo-
TO TAyMadeHHd crareii 75, 82, 84, 91, 104 Koucruryuii Ykpainu // Koncruryuitinuii Cyn YKpainu.
Pimenna. BucroBku. 2002—2003. — K. 4. — K.: IOpinkowm IaTep, 2004. — C. 52.
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A. YepnaHiieB, SKUY BXKUBa€ IIOHATTS 3MiCTy IIpaBOBOi HOPMHU y 3HA4YE€HHI I10-
HSITTSI CMUCAY!.

TepMmiH «cMHuCA» BU3HAYAETHCS B YKPATHCHKiN MOBI gK: 1. YBA€HHS IIPO HI0Ch,
IIOHSATTS, PO3YyMiHHSA Yoro-HeOyab. 2. BHyTpimHil 3MicT, cyTh Yoro-Hebyab; 3Ha-
yenHsi. 3. Mera, 3aBAaHHs, IPU3HAUYEHHS Y0T0-HEGY B2,

Ha mamy gymMKy, cMHCA IPaBOBOI'O YCTAHOBAEHHS OXOIIAIOE 1BA ACHEKTH: I1€ i
BHYTPIIIHI# AOTIYHME 3MicT TpaBoBoi HOPMH, i ii MeTa (ILiAb), AKi PO3KPUBAIOTH-
Ccd BHACAIOK TAyMadeHHs. He BUIIAAKOBO B IOPUAUYHIN AiTepaTypi Ha Iik 0b-
CTaBHHI aKIIEHTYEThCS yBara Py 3araAbHOMY BH3HAYEHHI TAYMAYEHHSIS.

[Tpu TAyMadeHHi MpaBOBUX HOPM KOHCTHUTYILWHUM Cyn He MOKe BUHUTH 3a
Me3Ki 00’€KTHBOBAHOI BOAI 3aKOHOIABIls — HOPMAaTHBHOTO akTa. [HTeppeTaTop
He MO3Ke BHOCHUTH KOAHUX 3MiH UM JOINOBHEHH A0 IPABOBUX HOPM, dKi TAyMa-
4aThCs.

YpaxyBaHHS 3MiH ¥ CYCITiABCTBI B IIPOILIECI TAYMadeHHSI ITPaBOBOi HOPMU MOXK-
AVBE AMIIE B MeXKaxX 3MICTy, BKAQJEHOI0 B Hel 3aKOHoAaBIeM. 3MiHa CMHUCAY
HOPMAaTHUBHOTO IPUIINCY 3 METOI0 IPUCTOCYBAHHS 10 OKPEMOi cCUTYyallii He Bifmo-
Bijae IpU3HAYEHHIO TAYMAdeHHS 9K MiIABHOCTI, CIIPsIMOBAHOI Ha 3’sCyBaHHS i
PO3’ICHEHHHT BUPAXKEHOI B 3aKOHI fep:kaBHOI Boai. [Ipo 11e CBiMYUTE i 3aKOPIOH-
HUHN MOCBIMI.

Tak, Koucrurynitinuii Cyn Boarapii, TaymMadayu HOPUIINCH IIYHKTY 3 cTaT-
Ti 158 KoucTuTynii momno «3MiH y (opMi mep:KaBHOTO yCTPOIO i Aep3KaABHOTO
yIpaBAiHHS» 3a3HAYUB, LI0 «y CBOEMY TAyMadeHHi BiH I'PYHTYETbCS Ha BOAl
TBOpIiB KoHCTUTYIII Ta IX Pillly90CTi, IPOTOAOILIEHIH B IIpeaM0OyAi, CTBOPUTH Jie-
MOKpaTHU4HY, [IPaBOBY i colliaabHY AepzKaBy. KpiMm Toro, BiH BpaxoBye 4ac nepe-
X0y i 0COOAHBY IOAITHYHY 06CTAHOBKY, KOAHU IIpaliooTh Beauki Haponni 36opu
7-T0 CKAUKAHHs»™*,

OpHaxk e He BUKAIOYAa€ CHCTEMHOTO aHaAi3y SK HOPM KOHCTUTYILii, Tak i Bifg-
IIOBiTHOTO 3aKOHOAaBCTBa. Hampukaam, npu odiifHOMY TAyMadeHH]i IT0AOKEeH-
HS YaCTHUHU Apyroi ctarTi 124 KoHcTuTy1lii YKpaiHu Ipo NOMIUPeHH I0PUCIUK-
mii cyaiB Ha BCi IpaBOBiZHOCHHH, IO BUHUKAIOTH Yy AE€pzKaBi, y cIpasi Ipo
[oCyAoBe BperyaroBaHHd cropiB KoHcrutrynitinuit Cyn YkpaiHu po3KpHUB 3MicCT
KOHCTHUTYIIIIfHOTO ITIOAOXKEHHS «y CHCTEMHOMY 3B’3KYy» 3 HOpMaMu cTaTeit 8, 13,
55, 64 Konctutyuii Ykpainy, a TaKoXK IIMBIABHO-IIPOIIECYyaABHUM Ta rocIiofgap-
CBHKHM IIPOLIECYAABHUM 3aKOHOAABCTBOM®.

KoHcTutylifine TAyMadeHHs, Ha BiAMiHy Bif iHIITNX BUAIB TAyMadeHHs, 0CO0-
AMBO HabAMIKeHe [0 ImpaBoTBopuocTi. Ha nymky B. [IlanoBaaa, BiAIIOBiAHI aKTH
OpraHiB CyJOBOT'O KOHCTUTYIIIHIHOT'O KOHTPOAIO, /10 IKUX 00’ €KTUBHO HAAEXKUTD i
Koucruryuitinuit Cyz, CnpaBASIOTh BIAUB Ha cepy IIPpaBOTBOPYOCTIO.

I. Caimenko 3BepTae yBary Ha T€HAEHIIIO 10 HOPMOTBOPYOCTI, IKa BUIBHAACH
y Pimenni Koncruryuitinoro Cyny YKpaiHu y ciipaBi IIOZI0 ITOPSAIKY ['OAOCYBaH-
Hs Ta IIOBTOPHOTO PO3radny 3akoHiB BepxoBHoio Pagoro Ykpainu, koan Koncru-

1 Yepoarues A.®. ToakoBaHHE COBETCKOTO mpaBa. — M., 1979. — C. 6.

2 HoBwuif TAyMauHUil CAOBHUK YKpPaiHChKOi MOBH. — ¥ 4 T. — K.: Axownir, 1998. — T. 4.

3 O6uras Teopus npasa / Iox pex. A.C. Muroakuna. — M., 1995. — C. 280.

4 Perrenme No 3 ot 10 ampua 2003 roza 1o k.. Ne 22/2002 // Perrenus u onpenesenust Ha Kom-
cruryuuonHusa Coa Ha Peny6auka Bearapusa. 2003. — Codus: M3a. Mapus [punos, 2004. — C. 39.

S Pimenus Koucruryriiioro Cyay Yxpainu Bin 9 anmas 2002 pOKy 3a KOHCTHTYIIIHHIM 3BepHeH-
HSIM TOBapHCTBa 3 00MeXKEHOI0 BianosinasbHicTio «ToproBuit [dim» Kammyc KorToH KAab» 110710 0chi-
LiMHOTO TAYMadeHHs YacTHHHU Apyroi crarti 124 Koncrurywii Ykpainu / / Koncrurynitinuii Cyn Ykpai-
HU. Pimennda. BucuoBku. 2001—2002. — Ku. 3. — K.: FOpiukom InTep, 2002. — C. 351.

6 Illanoean B.M. CTaHOBA€HHS KOHCTHUTYIliOHAAI3MY B YKpaiHi: mpo6aemu Teopii // [IpaBo Ykpai-
HH. — 1997. — Ne 5. — C. 29.
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Tyuitinuii Cyn BU3HAYUB, III0 y HAPOAHOIO AelyTaTa YKpaiHu BiCyTHE IIpaBO
TOAOCYBAaTH 3a IHIIUX HAPOAHUX JEIIyTaTiB, a CTPOKU, BCTAHOBAEHI cTaTTero 94
Koucruryuii Ykpainu, Tpe6a 00UUCAIOBATH B KAACHIAPHUX AHAX!.

Buxongayy 3 ceMaHTHUYHOI'O 3HAYEHHS CAOBa «T€HEeHIlid», gKe o3Haudae: 1. Ha-
IIPSIM PO3BUTKY 40Or0-HEOY b, 2. [IparHeHHs, HaMip, BAACTUBI KOMY-, YOMY-HeOY b,
3. [loT4r, CXUABHICTD /10 YOIOCh TOILO?, a TAKOXK BHU3HaHHA camoro 1. Caimenka, 1o
«11i pillIeHHs He BCTAHOBAIOIOTh HOBHX HOPM, aA€ BOHH ITIOKa3yIOTh, HACKIABKH TOH-
KOIO € Me3Ka, II10 Biirsge HOPMOTBOPYICTD i TAYMadeHHS, Ta HACKIABKH TBOPYOIO €
poab Koucruryiitinoro Cyny mig yac TaymadeHHs KoHCTUTYILI, a 0TKe, 00epesKHU-
MM HMOro IMo3ullii»3, Ha Hallly AyMKY, OE3MiICTABHUM € BUCHOBOK aBTOpA MPO TEH-
[EHIIiI0 O HOPMOTBOPYOCTi, BUSIBAE€HY B 3raziaHomy PilneHHi.

Ha nymky yaena llenTpaabHoi BuOopyoi Komicii M. CraBHIHYYK, 3a (PyHKILiO-
HaABHOIO 03HAKOIO Ta ITpaBoBUM 3MicToM no3ullii Koncruryiitinoro Cyny Ykpai-
HU 3 ITUTaHb BUOOPIB i pedpepeHayMiB MOXKHA IIOIANTH Ha ITO3UIIl ITpaBOpery-
AIOIOUOTO, TIPABOTBOPYOTO, IPABOIHIIII0I0Y0Or0 Xapakrepy?.

3ayBaxKHUMoO, 1110 OKPEMi POCI¥CBHKI JOCAITHUKY 3BEPTAIOTh YBary Ha BUKOHAH-
usa Koucruryuitinum Cymom Pociiicekoi @enepartii mpaBoTBop40i OyHKII®.

3a TBepmkeHHAM B. 3opbKiHa, maHyBaHHS IpaBa nependadac ydacTb Cyay SIK
apbiTpa y cropi mpo mopyIIieHHs IIpaBa He TIABKH Y IIPaBO3aCTOCOBHOMY, aae ¥ y
paBoTBopYoMy Ipoiieci. Cym Mae 6yTH CTPHUMYIOYHUM (PpaKTOPOM IIPOTH IIOPYIIIeHb
IpaBa i KOHCTUTYIII He TiAbKY 3 GOKY BUKOHABIIS, a ¥ 3 60Ky 3aKOHOAABIISA®.

Peaaizariis KOHCTUTYIIHHUM CcynoM «(pyHKIIi1, TKa € OAM3BKOI0 IO ITPaBOTBOP-
YOCTi», B IIPOIleCi KOHCTUTYIIHHOrO TAyMadeHHS 3aKOHY y (popMax i Mexax,
OKpECAEHHUX HOTO IPaBOBOIO IIPUPOIOI0, Ha OyMKy B. E63eeBa, 3 IK0I0 MU 3rofI-
Hi, 03Ha4Yae 3000B’s13aHHS BCiX yYaCHHUKIB BiAIIOBIAHUX BiTHOCUH MiSITH 3TiAHO 3
PO3’ICHEHHIM, HaJaHUM KOHCTHUTYILIUHUM cynoM. IIpu oMy He HAeThcs IIpo
IIepBUHHE HOPMYBaHH4 BiAIIOBiIHUX BiTHOCHH, aAe TaKe IIEpBUHHE PETYAIOBaH-
HY JAaHUX BiMHOCHH 3aKOHOAABIIEM 3aBASKU KOHCTUTYLIHHO-KOHTPOABHIN [mi-
SAABHOCTI cymy Habyao cMucAy, agekBatHoro Koncruryri’.

Koauniniit ToaoBa Koncruryuitinoro Cyxy Pocilicekoi denepartii M. Baraait
BBasKa€ IIIAKOM OYEBHIHUM, III0 CyAMIBCBKHU PO3Cy[ 4acTo IposBade cebe gk
dopma mpaBoTBOpUOCTi. Posragmarodyn cyamiBCBKHM po3cyn K HamgaHe Cyaai
IIOBHOBasKE€HHA BUOHPATHU 3 PSIAYy MOKAWBOCTEH, KOKHA 3 SKUX 3aKOHHA B KOH-
TEKCTi IpaBoOBOi CHCTEMH, Ha AyMKy M. Baraas, cyana BCTaHOBAIOE €IUHUH 30-
60B’a3yI04Ynii BapiaHT i TAKMM YUHOM CTBOPIOE HOBE IIPaBOS.

1 Cnidenro I/, TaymadeHHs KOHCTHTYIII: THTAHHS TeOpii i MPAKTHKH B KOHTEKCTI CBITOBOTO MI0-
cBimy. Opmec. Ham. 1opua. akagemisa. — Opeca: Penike: 2003. — C. 115—116.

2 HoBwuit cAoBHHUK yKpaincbkoi MmoBu. — Y 4 1. — K.: Akonir, 1998. — T. 4.

3 Cnidenro L/ BasHaueHa npang. — C. 115.

4 CmasHiliuyrx M.I. KOHCTUTYLIiiHe IIPaBOCYAs i CTAHOBAEHHS GE3II0CEPEHBOI0 HAPOAOBAAIS B
VYkpaiHi / Poas Koncturyuitinoro Cyny B nepzasi i cycmiabersi. — K.: FOpinkoMm IaTep, 2002. — C. 66.

S Eoudun B.A. CpaBHUTEABHBIH AHAAN3 KOHCTHTYIIMOHHBIX TIOAHOMOYHH CyIeGHBIX OPTaHOB TOCY-
JapCTBEHHOM BAACTH IIO MNPOBEPKE 3aKOHHOCTH HOPMATHUBHBIX INIPABOBBIX akKToB B Poccuiickoi
denepaly 1 HEKOTOPBIX rocyAapcTBax EBpomsl / Poccuiickas u eBpomeficKas IpaBO3allliTHBIE CH-
CTEMBI: COOTHOIIIEHHE U ITpobaeMbl rapmoHusanuu. — Huzka. HoBropoza, 2003. — C. 368.

6 Boporun B,/ OCHOBHBIE BETBH TOCYNAPCTBEHHOW BAACTH: MX PA3TPAHHYEHHME U COOTHOIIE-
HUe / CollMaAUCTHY€eCKOe IIPAaBOBOE TOCYIaPCTBO: KOHIIENIIUA U IyTH peaansanuu. — M.: FOpun. aur.,
1990. — C. 103.

7 KommenTapuii K nocranosaeHuaM Koncrurynuonsoro Cyna Poceniickoit @eneparuu. —B 2 1. /
OrtB. pen. B.C. 963eeB. — M.: FOpucts, 2000. — T. 1: T'ocymapcTBeHHas BAacTb. MeCTHOe caMoyIpaB-
aenue. — C. 370.

8 Baznaii M.B. BerymureabHas craThs // Bapak Aapon. Cyzeiickoe yemorpenue: Ilep. ¢ aHra, —
M.: HOPMA, 1999. — C. IX—X.
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Takoro OCHOBOIO [AS ITpaBa CyAi BUOUPATH 3 PALy MOKAMBOCTEH i 3MiHCHIO-
BaTH aKT YCTAHOBACHHS ITPaBOBOi HOPMH abo MexXK ii 3acTocyBaHHs, HA OyMKY
A. Bapaka, 'oaoBu BepxoBrHoro Cyny I3paiato, € mpuHIUI NaHyBaHHA IpaBa:
«CyzmoBa IpaBOTBOPYICTh M03BOA€HA, TIABKH SKIII0 BOHA BHU3HAETHCH IIPaABOM i
AMIIIE TIEI0 MipOIO, KOO 1€ BUSHAETHCS IPABOM» .

3ayBazKHUMO, IO i 9ac TAyMadeHHsI KOHCTUTYLIIMHUH Cyl HE CTBOPIOE HOBUX
HODPM, a AHIIIE PO3KPHBAE 3MICT, 3aKAQAEHUN y HOPMi KOHCTUTYIII YM 3aKOHY.
[TigTBepasKeHHAM LBOTO € AyMKa (PpaHIly3bKoro npodecopa ®. Aromepa: «KoH-
crutylitiuit Cyn He Mae IIpaBa HiAMIHATH 3aKOHOAABIS BHAAHHAM HOPM 3a-
TaAbHOTO 3HAYEHHd... TEKCTH HOPMATHUBHUX aKTiB MalOTh JAS KOHCTUTYIIHHOIO
CYZIi IIepIIIoYeproBe 3HAYEHHS, BiH >KOMHUM YHMHOM He MOXKe YsIBHTH cebe Ipe-
TOPOM, KU TAYMA4YUTh IIPABO 38 PUMCBKUM 3BHYAEM»?.

Ykpainceruit nocainauk C. lleBuyK, aHaaizyo4du pimteHHsa KoHCTUTYILIHHOTO
Cyny YKpaiH! y KOHTEKCTi JOKTPHUHHU CYZ0BOIO IIPEIEAEHTY, BBazKae 000B’13KO0-
BOIO JIAY BCiX CyO’€KTiB ImpaBa TIABKH PE30AIOTUBHY YACTHUHY PIIlleHHs, B SKil
[aeTbes odirlitiHe TAyMadeHHs a00 BU3HAYEHHS HEKOHCTUTYIIIHHOCTI ITpaBOBUX
aKTiB, 1 Ha IIiH ITificTaBi CTBEPIKYE PO iCHyBaHHS B YKpaiHi Cyq0BOi IIpaBo-
TBOPYOCTi Ta KBa3impeleaeHTHOro Irpasa. [IuTaHH4 111010 000B’I3KOBOCTI MOTH-
ByBaABHOI YaCTHHH pPillleHHd, Ae (DOPMYAIOIOTHECS IIPUHIUIH, 3TiTHO 3 IKUMH
OOTPYHTOBYETBCS HEKOHCTHUTYIIIMHICTE IIEBHUX IPABOBHUX aKTiB, HAEThCS Odi-
IifiHe TAyMadeHHd YM BHUCHOBOK, Ha ayMKy C. IlleBuyka, 3asHUIlIaeThCA HEBU-
pimenum?. XapakTepHO, IO CBili BUCHOBOK LIOAO 0GOB’I3KOBOCTI TIABKU PE30-
AIOTHBHOI YaCTHHHU PillleHHs BiH 00T pyHTOBYE NpaKTHKoI0 KoHcTuTy1ifinoro Cy-
oy YKpaiHu, sKuUM HIOGUTO IIOCHAAETHCS IIPH MOTHBALIl HACTYIIHHUX PillleHb Ha
PE30AIOTUBHY YaCTUHY pilleHHs?.

Hacamniepen 3ayBazkumo, 1110 060B’sI3KOBICTS pimteHs Koucruryiinoro Cyny
YKpainu BU3HAYAETHCSI YaCTHHOIO TpeTholo cTaTTi 150 KoncTutyiii Ykpainm.
O00B’93KO0BICTE pillleHb BKAIOYAE MIOIIHPEHHS TePUTOPiasbHEe (HAa TepUTOpPii YK-
painm) i momo koaa ocib. Ockiabku 3aBaaHHaM KoHcTurynifinoro Cyay € rapaH-
TyBaHHA BepxoBeHcTBa KoHcTuTylii Ykpainu gk OcHOBHOro 3aKoHy [AepzKaBU
Ha Bci#t Teputopili Ykpainu (crarra 2 3axkonHy Ykpainu «Ipo Koncrurymiinui
Cyn Ykpainw), a HeyxuabHe nofep:kaHHa KoHcTutyii YKpainu € 3araabHUM 000-
B’I3KOM KOKHOTO, pimrenns Kouncruryuiinoro Cyny YKpaiHu € 000B’sI3KOBUMH
10 BUKOHaHHS Ha Bci#t Teputopii YKpaiHu gaa BCixX opraHiB aepkaBHOI BAadH,
OpraHiB MiCIIEBOTO CaMOBPSAyBaHHS, IiAIIPUEMCTB, YCTAHOB Ta OpTraHi3allif,
II0Ca0BUX OCib, rpoMasgH Ta ix o6’efHaHb.

PimmreHHa KOHCTUTYLIHHOrO Cyay (pillleHHS, BUCHOBKHU Ta YXBaAH) y CBOiX Mo-
TUBYBaABHIY i pE30AIOTHUBHIl YaCcTHHAX CTAHOBASTEL €AuHe Ilire. Ila obcTaBHHA
BUIIAUBAE 3 IIOAOXKEHB cTaTel 65 i 66 3aKoHYy, SIKi CTOCYIOTHCH 3MICTY PillleHb Ta
BUCHOBKIiB KoHcruryiiinoro Cyny Ykpainu, ix ocTaTOYHOCTI TOIIO.

IITo crocyerhea mpakTuku Koncrurynitinoro Cyny YKpainu, To y CBOIX pillleH-
HAX BiH IIOCHAQETHCS HE AHMIIIE Ha PE30AIOTHUBHY, 9K crBepaxye C. llleBuyk, a #
Ha MOTHBYBaAbHY YaCTUHY pPillleHb Ta BUCHOBKIB. Tak, y PimieHHi y cipaBi mpo
Kacauitinu#i cyn Ykpainm Big 11 rpyaaa 2003 poky Koncruryniinuii Cyn mo-
cAaBCHd Ha IIPaBOBY IIO3HILI0 IIOO0 CHCTEMH CYAiB 3araAbHOI IOPUCAUKINI B

1 Bapax Aapon. 3azuauena npars. — C. 128.

2 Arowep . KOHCTUTYLIMOHHAS 3alliTa IIpaB U cBoOoa augHOCcTH. — M., 1993. — C. 23, 378.

3 Ileeuyx C. llloxo 0608’ a3K0BOCTI pirrens Koucruryiiiaoro Cymy YKpaiHu y KOHTEKCTI JOKTPHHE
cynoBoro npeneneHty // IlpaBo Ykpainu. — 2000. — Ne 2. — C. 45—48.

4 Tam camo. — C. 48.
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YkpaiHi, 9Ka MICTUTBCA Y MOTHBYBaAbHIil 4acTuHI OyHKTY 4.2 BHCHOBKY Bin
11 aunmuga 2001 poky y crpasi npo Pumcekuit Cratyr!.

Y PimenHi Bix 2 aucromaza 2004 poky y cIpaBi Ipo IpHU3HAYEHHS CYAOM
6iabmr M’gkoro nokapauHa KoHcruryuitinuit Cyn YKpaiHu SK Ha apTyMeHT II0-
CAaBCs Ha IIPaBOBY ITO3UIIII0 1100 AOTPUMAHHS CIIPABEIANUBOCTI, SKa MiCTUTb-
c4 y MOTHUBYBaAbHi# yacTuHi Pimennsa Bix 30 ciuaa 2003 poky y crpasi Ipo pos-
TASIZI CYZIOM OKPEMHUX ITIOCTAHOB CAiYOro i mpokypopa?. ITo3uIliIo MI0A0 €IHOCTI
MOTUBYBAaABHOI i pe30AlOTUBHOI 4YacTUH nofiase Koncruryuitinuit Cyn Pociii-
cpkoi Penepartii, akui 3a3Ha4YUB B yxBaai: «I'peba maTu Ha yBasi, 110 IIpaBOBi
IIo3ullil, Ki MiCTATH TAyMadeHHS KOHCTHTYLIMHHX HOPM ab0 BUABASIOTH KOH-
CTUTYLIMHHUH CMHCA 3aKOHY, Ha IKHUX I'PYHTYIOTbCHA BUCHOBKH KOHCTUTYLIIHHOTO
Cyny Pociticekoi denepariil B pe30AIOTHBHIiN YacTHHI H#oro pimeHb, 000B’I3K0B1
JIASI BCiX Aep3KaBHUX OPTaHiB i TocagoBUX 0CiG»S.

e naao miacraBy B. Ayuuny, cynni Koucruryuitinoro Cyay Pociticekoi dene-
paitii, cTBepAXKyBaTH, 1110 OOOB’I3KOBUM € TAYMadeHHs, HaJaHe He TIABKH B pe-
30AI0THBHIN yacTuHi Oyab-gkoro pimeHHa KoHctutryuifinoro Cyay (micag caiB
«Koucrurynitnuit Cyzn Pocilicekoi Penepallii mocTaHOBUB:»), a # Y MOTHBYBaAb-
Hi¥ yacTuHi. | K110 BOHO € 000B’I3KOBUM [AS «BCiX» Aep3KaBHUX OPraHiB, TO,
3HA4YUTD, i maa camoro Korcruryiiinoro Cymy?.

Yraamaui 36ipuuka «IIpaBoBi moauiii Koncruryuitinoro Cyny YkpaiHu B
pimreHHaX i BUCHOBKax (1997—2003 poku)» OOIPYHTOBAHO CTBEPAKYIOTH, IIIO
npaBoBi no3utii Koncrurynitinoro Cyny YkpaiHu MOXKYTE MiCTUTHUCH SIK Y PE30-
AIOTUBHIH, TaK i B MOTUBYBaAbHIM YaCTHHI PillleHb | BUCHOBKIB®.

Mu npuenHyeMOCh A0 i€l AyMKH i BBa3KaeMO IIOMHUAKOBUM TBEPIKEHHS IIPO
HeOoOOB’sI3KOBICTh MOTHBYBAABHOI YACTHHH PillleHHS BUXOASYH 3 TOTO, III0 MOTH-
ByBaAbHA YacTHHA DPillleHHd 06e3rnocepeqHbO MOB’A3aHa 3 Pe30AITHBHOIO: Cyn
0BT PYHTOBYE, IIOSICHIOE, YOMY BiH BHPIIIIUB CIIpaBy caMe Tak, a He iHaKIIle, SKH-
MU I0Ka3aMHU BiH O6TpYHTYBaB CBOI MipKyBaHHS i BUCHOBKHU. ToYHe BUKOHAHHS
BHMOT 32KOHY III0/I0 HEOOXiTHOCTI MOTUBYBAABHOI YACTHUHU PIllIeHHS (BUCHOBKY)
3abes3rieyye OOIPYHTOBAHICTH, 3PO3YMiAiCTh, IIEPEKOHAUWBICTH BHCHOBKIB i pi-
IIIeHb y X pe30AI0OTUBHIN yacTUHi. HaperrTi, BiAIOBiIHO 0 YaCTHUHHU IT'ATOI CTAT-
Ti 124 KoHctutyuii YkpaiHu CymoBi pillleHHSI yXBaAIOIOTHCS CyJaMH iMeHeEM
Ykpainu i € 060B’I3KOBUMH [0 BUKOHAHHA Ha BCil TepuTopil YKpainu, a 3mic-
TOM pillleHHsa i BUCHOBKY KoHcrutrylifiHoro Cyny YKpaiHU € He AUIIE PE30AI0-
THBHA YaCTHUHA, a TAKOXK: HaliMeHyBaHHs pillleHHd (BHCHOBKY), AaTa i Miciie

1 Pimrenna Koncrurymiitnoro Cymy Yxpaimu Bix 11 rpyaus 2003 poxy y crpaBi 3a KOHCTHTYIHHHIM
IOJAaHHAM 62 HapOAHHUX AeNyTaTiB YKpainu miono BignosinHocTi Konctutyii Ykpainu nmyHkTy 3 gac-
THUHU apyroi crarti 18, crareit 32, 33, 34, 35, 36, 37, mianynkry 5 nyHkry 3 posaiay VII dIpukiniesi
Ta IepexifHi moroxeHHs» 3akoHy YKpainu «IIpo cymoycrpiit Ykpainw // Koncruryuiiinuii Cyn Ykpai-
Hu. Pimrenna. BucHoBku. 2002—2003. — Ku. 4. — K.: FOpiukowm Iurep, 2004. — C. 533.

2 Pimenns Koucrurymiitaoro Cyay Ykpainu Bix 2 aucronana 2004 poKy y CripaBi 3a KOHCTUTYIi#-
HUM nogaHHaM BepxoBHoro Cyny Ykpainu momo BianosigHocTi KoHCTUTYLIT YKpaiHU IOAOKEHDb CTaT-
Ti 69 KpuminaapHOTO KOneKcy Ykpainu // Bicuuk KoncrurtyuiiiHoro Cyny Ykpainu. — 2004. —
Ne 5. — C. 41—42.

3 Onpeneaenune KoncruryuuonHoro Cyzna Poccuiickoit denepanuu ot 7 oKTg0ps 1997 roza o pass-
SCHEHHUHU ITocTaHoBAeHU:A KoHcTuTymonHoro Cyna Poccuiickoit deneparuu ot 28 Hosabpa 1996 roaga
TI0 IeAy O IIPOBEpKe KOHCTUTYIHOHHOCTH cTaThbUu 418 YroaoBHO-IIpoleccyasbHoro komekca PCPCP
B CBHA3HU ¢ 3anpocoM Kapartysckoro paitonHoro cyna KpacHoapckoro kpas // Korcrutynuonnsiit Cyn
Poccuiickoit Peneparuu. IlocranoBaeHusa. OmpeneseHus. 1997—1998. — M.: IOpucts, 2000. —
C. 367.

4 Ayuun B.O. Koucrurynusa Poccuiickoit @eneparuu. [Tpobaems! peasnsaru. — M.: OHUTU-IAHA,
2002. — C. 535—536.

S Yaion M.T., Kupuuenio FO.M., Kuduciox P.A. Ta in. IIpaBosi mosuwii Koucrurywuiitnoro Cyay Ykpa-
iHM B pimeHHAX i BUCHOBKax (1997—2003 pokwu). [lepenqmoBa. — K.: Artika, 2003. — C. 9.
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IIPUHAHATTH, HOr0 HOMED; IIEPCOHAABHUH CKAa CYyAMiB, IKi Opasl yJacThb y PO3-
TASl CIIPaBH; IE€PEAIK YIaCHUKIB CyJOBOTO 3aCilaHHS; 3MiCT KOHCTUTYILIIHHOTO
IIoJaHHA (3BepPHEHHS); [IOBHA Ha3Ba, AaTa IPHUHHATTS, IOPAIKOBUH HOMeED, 3a
AKHUM OPTaHOM YU I10CAZ0BOI0 0COOOI0 MPUMHSATO IIPABOBUM aKT, KOHCTHUTYLIiH-
HICTB SIKOTO PO3rAfacThbcs abo TAyMadHThCs; IT0AOKeHHsa KoHcTuTyii Ykpai-
HU, 9KkUMU KepyBaBcd Koncturynitinuit Cyn Ykpainu npu ODpUHAHATTI pillleHHd;
MOTHBYBaAbHAa YacTHHA PillleHHs (BUCHOBKY) TOIIIO.

BcebiuHe po3KpHUTTS 3MICTy IIPaBOBOIO akKTa, II0 CYTi, € 3allOPyKOI0 HOTro
IIPpaBUABHOT'O 3aCTOCYBaHHs. Y Teopii mpaBa g0 IIbOTO Yacy TpUBAE CIip — 4Yu
€ HeoOXiIHICTh Y PO3’aCHEHHI HOPM, 3MiCT IKUX € OYEBUIHUM?

Himenwskuit mpodecop Koupazn Xecce crBepmKye, 30Kpema: «Te, 110 He BUKAU-
Ka€ CyMHIBiB, He IHTEPIIPETYEThLCH i 9acTile 3a Bce He NOTPedye TAyMadeHHs» .

3 TaKuUM TBEPAXKEHHAM BaxXKO IOTOJUTHCH, OCKIABKH Mipa SICHOCTi 3aKo-
HY [OAs pi3HUX Cy0’€KTiB mpaBa He MOxKe OyTH 0JHAKOBOIO; 1006 BigmoBicTu Ha
3allUTaHHSA, YU 3PO3yMiA0 BHUKAaJEHA BOAS 3aKOHOAABIF y HpaBOBif HopwMi,
OCTaHHIO HEOOXiHO HAAEKHUM YMHOM iHTEPIIPETYBATH?.

Bopuouac 5. E63eeB Haroaolye Ha 0COGAMBOCTI IOPUANYHOI IPUPOIH KOH-
CTUTYLIHHOTO CyZy, HACAIIKOM fIKOi € Te, 1110 BiH IIOBUHEH HE TiAbKU 3aCTOCOBY-
BaTH KOHCTUTYIIIIO i IpaBo, a ¥ «3HaXOAUTH» IIpaBo. Y IIbOMY pasi HAeThCs PO
popMyBaHHS KOHCTUTYIIHHO-IIPAaBOBOI OKTPHUHH, IIPOIIO3HIIiI0 CBOTO PO3yMiH-
He TUX abo IHIIUX ITOAOKEHb KOHCTHUTYILI, dKe «3B’sa3ye» BCi iHIII OpraHu aep-
JKaBHOI BAQIH Ta IHIINX Cy0’€KTiB KOHCTUTYILIHHO-IIPABOBUX BiJHOCHH i TaKUM
YUHOM (PAKTHUYHO BUKOHYE IIPaBOTBOPYY (hyHKILI03.

Bimomuti amepukaHchbKUH opucT A. PpinmeH BBaxkae, 1o «BepxoBHuii Cyn
CIIA #ine maai mpoctoi iHTepnperarltii. Cys BUHAXOAUTE 1 PO3IINPIOE KOHCTUTY-
LifHY JOKTPUHY; OEdKi 3 MOAOKEHDb JOKTPHUHH ITOB’sI3aHi 3 OCHOBHHUM TE€KCTOM
AETKHMMHU MTaByTUHKAMH, FKIIO B3araai nos’aszanirt. A cymaa X’to3 6€3 AykaBcTBa
BUCAOBUB [YMKY, 1110 «KOHCTUTYIifI — II€ T€, 1[0 CKAXKyTh PO Hei cymami®.

Cynnga ®enepaavuoro Cyny IIperensitt CIIA B. ®yreli, BUXOAI4U 3 ITPUIIUCIB
KoucTutynii Ykpainu npo 060B’a3K0BICcTE pimeHs Konctutytifinoro Cyny Ykpa-
iHM, BBaXkKa€ OYEBUOHUM, IO TaKi pPillIeHHd € 3000B’I3yI0YMMH i TOMY MaloTh
MIPELENEHTHUN XapakTep, IPUHANMHI HOKH iX He Oyme cKacoBaHo®.

IIpuxaan Taymauenus Koucruryiii CIIA € gyske 1[iKaBUM, OCKIABKY BiH ITO0Ka-
3ye€, 110 IIepenoBi Teopii, gKi iCHYIOTH OO0 TAYyMadeHHd 3aKOHIB y KpaiHax po-
MaHO-T€PMAaHCBHKOI ITPaBOBOi CUCTEMH, MOXKYTh OyTH BHKOPHUCTAHI i B KpaiHax
3araAbHOTO IIpaBa, a AJOCBifl OCTaHHIX — y KpaiHaxX KOHTHHEHTAABHOTO IIpaBa.

¥Y3araabHIOIOUYH HaBeAEHE, MOXKHa CTBEPIKYBaTH, 110 HEBH3HAHHS 000B’d3-
KOBOCTi MOTUBYBaAbHOI yacTuHHU pimeHHsa Koncruryniinoro Cyny YKpaiHu cy-
nepeduTsb 3MicTy KoHcTutymii YKpaiHu i MozKe CBiTYHTH PO «3y1 pechopMaTop-
CTBa», KOAU [ASI IOZ00H PO3BUTKY IIPOIIOHYIOTHCH HemoaaaHi inei. Ile mpubanszHo

1 Hesse K. Grundzuge des Verfassungsgerichts des Bundesrepublik Deutschland, 7 erganzte
Auflage. Karlsrue, 1974. — S. 21.

2 Xabpuesa T.5. ToaxoBaume Komcrurynmu Poccuiickoit demepamui: Teopus U MpakTHKa. M.:
Opucrsp, 1998. — C. 12.

3 963eee B.C. Koncruryius. [IpaBosoe rocymapctso. Koncruryimonssii Cya: Yue6H. mocobue aas
By30B. — M.: Bakon u npaso. FOHUTH, 1997. — C. 120—126.; PenepasbHbIi KOHCTUTYLIMOHHBIH 3a-
koH «O Koncrurynmonnom Cyae Poccuiickoit @eneparnun«. Kommenrapuii. — M.: FOpun. aur., 1996. —
C. 23.

4 dpudman A. Beenienue B aMepuKaHCKoe paBo. — M., 1993. — C. 152.

S Nlaeud Pene, Ko ppe-Cnuroza Kamunna. OCHOBHBIE IIPABOBbIE CHCTEMbI COBpeMeHHOCTH / Ilep.
c ¢p. Tymanosa B.A. — M.: MexayHap. otHoiueHus, 1999. — C. 300.

6 dymeii Boedan. CTaHOBAEHHS TIPaBOBOI Mep:kaBu: Ykpaina 1991—2001 pp. — K.: FOpinkom Iu-
Tep, 2001. — C. 92.
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Te K caMe, IO 3asBUTH IIPO 0O00B’A3KOBICTH AUIIIE €IUHOI 3acamau — «000B’dA3-
KOBICTb pillleHb Cyay» — 3 IeB’ATH, 3a3HadeHux y crarTi 129 Koncruryii Ykpai-
HHU, abo X BH3HAHHA O0OB’I3KOBOIO TIABKM PE30AIOTHBHOI YAaCTHHH BHPOKY,
irHOpyIOYH (POPMYyAIOBaHHS OOBHHYBAYEHHS, MJOKA3M, MOTHBAIlIO JOBEAEHOCTI
BHUHH, 3a0e3ledeHHs [IpaBa Ha 3aXUCT TOLLO.

o peui, npunitun ratio decidendi, skuii BBaxkaeThbCsI OCHOBOIO CYyOBOTO IIpe-
LIEZICHTY (3 AATHHH — OCHOBA DIIlIeHHS; IOAOXKEHHS a00 IIPUHIIUII Y1 OCHOBA, Ha
AKOMy ab0 fKil IpuiiMaeThcs pilleHHs) !, CBiqYUTh HA KOPUCTH MOTHUBYBAABHOI
JacTHHHU pimeHHd. Ha Hallly IyMKy, BU3HAYEHHS PilllIeHHA KOHCTUTYLIMHOTO Cy-
Iy SK IpeleaeHTy € HETOYHHUM, OCKIABKU IIPEelefeHTOM € PillleHHs CyAy Y KOH-
KPETHIiM ClipaBi, K€ BBAXKAETHCS 3PA3KOM IIPU BUPIIIIEHHI aHAAOTIYHUX CIIpaB?
y MaibyTHBOMY, y CUTYyAallii, CX0XKii 3a (PaKTUIHUMHU 00CTaBUHAMH.

CTOCOBHO pillleHHd KOHCTUTYLIIHHOTO Cyy HAeThCsS HE IIPO IIPEeLeNeHT y Ha-
BeIeHOMY PO3YMiHHi. SIKII0 KOHCTUTYIIHHUH Cyl BUTAYMa4YUB AKHUHCh 3aKOH, TO
I1e #oro pilreHHs € 000B’I3KOBHUM [Ad BCIX BHIIQJKIB 3aCTOCYBaHHS CaMe I[bOTO
3akoHy. MmeThcs He IIpo aHAAOTIYHY, a IIPO Ty 3K CaMy CHTYAIliio, i He IIpo CXo-
KU (pakTUYHUM OiK CIpaBHU, a IPO IPAaBOBUI 3MiCT 3aKOHY, AKHU IIigadrae 3a-
crocyBaHHI0®. TOMY [IASl OLIIHKH IOPUAWYHOTO 3HAYEHHS pilleHHsS KOHCTHUTYIIIM-
Horo Cyny 6iabIlle IiAXOAUTE IIOHSTTS IPEIOAUILI], IPO IKy HaeTbcd y cTaTTi 74
3akony Ykpainu «[Ipo Koncruryniinuit Cyxn Ykpainmw». Came ToMy, Ha OAYMKY
B. MenBemuyka, pinteHHs Koncruryuifinoro Cyay YKpaiHu BIOAMBaIOTh Ha IIO-
AITHYHY CUTyAallilo ¥ Hallill KpaiHi, Ha cTaH IIpaBa, Ha PO3BUTOK IIPaBOBOi Ha-
VKU, BOHH € €TAAOHHUMH 3pa3KaMHU IPaBHABHOI'O, BUCOKOKBaAi(hiKoBaHOTO TAy-
MadeHHs Ta 3aCTOCyBaHHA HOPM IIpaBa, i mepeayciM mnosoxkeHb KoHcTHUTyLil i
3aKOHIB YKpaiHU, 9Ki € IpaBOBOIO OCHOBOIO IUX pirleHb. O1Ke, pimeHHda KoH-
crutyuiinoro Cyny YkpaiHu MozKHa Ha3BaTH IIpeleJeHTaMH 3aCTOCYBaHHS I10-
AoKeHb KoHeTHTyIl i 3aKOHIB YKpaiHH, a He «CyJOBUMH IIpelefeHTaMM» V 3BU-
YaHOMY 3HAYEHHI IIUX CAiB*.

Mu BBazkaeMo 3a HeoOXiflHE ITPOAOBKUTH HAYKOBI IIOIIyKH Ta OOrOBOPEHHS
nuTaHHg PopMyBaHHS 1 (pOPMyAIOBaHHSA IIEBHUX IIPElefIEHTIB, AKi MaloTh 3a-
raAbHOOOOB’I3K0Be 3HAYEHHS, OPraHOM KOHCTUTYIIHHOI IOpUCAUKILi B YKpaiHi,
III0 € HAATO I[iKaBUM 3 TEOPETUYHOTO Ta KOPUCHUM 3 IIPAKTUIHOTO ITOTASY.

JocuTs 1OKa30BUM € (paKT BiCYTHOCTI B YKpaiHi [0 IIOTO Yacy 3aKOHY IIPO
HOPMAaTHBHO-TIPABOBIi aKTHU. [IAg IPUKAALY MOIIAEMOCH Ha JOCBiJ 3aKOHOTBOP-
qocTi B ¥36eKucCTaHi, e 3aKOH PO HOPMATHBHO-IIPABOB] aKTH NPUHAHATO IIIe B
rpyaHi 2000 poky. B HEOMY neTaAbHO PO3KPUBAETHCH IOHATTS BB HOPMATHUB-
HO-IIPaBOBUX aKTiB Ta OCHOBHHUX BUMOT [I0 HUX, TEXHOAOTid Ta METOAU IiATOTOB-
KU IIPOEKTIB, a TaKOXK IIOPAA0K NPUWHATTS, peecTparii, mybaikarii, HabpaHHsa
YUHHOCTI HOPMaTHUBHO-IIPABOBUMH aKTaMU, IUTAHHS iX KOMEHTYBaHHS TOIIO®.

1 Aarunckas ropunudeckas ¢paseosorus / Coct. mpod. B.C. Huxudopos. — M.: FOpum. aur.,
1979. — C. 224.

2 KOHCTHTYLIHOHHOE IIPaBo. DHIMKAONEIMIECKHii caoBapb |/ OTB. pel. M pyK. aBT. KOA.
C.A. ABakbaH. — M.: HOPMA-UH®A, 2001. — C. 484.

3 Mopwaroea T.I'. PaszrpaHudeHHe KOMIETEHIIHI MEXKIY KOHCTHTYIIHOHHBIM CyIOM U APYTHMH Cy-
namu Poccuiickoit Penepanmn // BectHuk KoncturynmonHoro Cyna Poccuiickoit denepammu. —
1996. — Ne 6.— C. 29.

4 Medseduyi B.B. Poas Koncruryniitaoro Cyay B o6yI0Bi OCHOB IIpaBOBOi Aep:KaBH B YKpaii / /
AxTyasbHI TpobA€MH KOHCTHUTYILIIMHOI FOPUCAMKILI: CydacHiCcTh i mepcneKTuBu po3BUTKY. — K.: FOpiH-
koM IHTep, 2002. — C. 24.

5 Ab60ymadrkudos I'agyp. KoHCTUTYLIMS U 3aKOHOTBOp4YecTBO // BectHuk KoHcTuTynuonHoro Cy-
na Pecrybauku Y36ekucran. — 2001. — Ne 5. — C. 79.
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Koucrurynitinuii Cyn PeciyOaiky Y30eKucTaH Mae KOHCTHTYIIIHHE IIpaBo 3aKO0-
HOAABYOI iHiliaTUBH (cTarTTa 82), AKUM HEOAHOPA30BO KOPUCTYBaBCs!.

Y mrrati Heto-Mopk mie 3akoH «3arasbHe TAYMadeHHS 3aKOHOABCTBay, B KO-
My JaHO BHU3HAYEHHS CIIel[iaAbHHUX T€PMiHiB, TOIIO.

Ha nymky A. CeaiBaHOBa, oOpraH KOHCTUTYIIHIHOTO KOHTPOAIO BUPOOASIE CKO-
pilre TeopeTHYHYy KOHCTPYKIiI0 BUKOPHUCTAHHA I[IOTEHIiaAy 3aKOHOABIIS OAS
IIOZIOAQHHS IIPaBOBOI HEY3TOIXKEHOCTI 3MicTy Ii€l 4M iHIT0i HOPMH, YMOB i IIO-
PAAKYy ii 3acTOCyBaHHSI, HESICHOCTI IIPaBOBOi cUTyallii y 3B’I3Ky 3 NHUTAHHAMH,
AKi BUPILIYIOTBCS, ab0 3 KOAi3i€10, IKa pO3rAdaacThbea?. 3 HaBEAEHUM MOXKHA
HOTOAUTUCH YaCTKOBO.

CnpaBzi, y 3B’43Ky 3 TUM, III0 PaAsSHCbKAa JOKTPUHA KOHCTHUTYIIIHOTO IpaBa
3a3Hasa 3HAYHUX BTPAT Bix IepeOymOBHUX Ta IIOCTIIEpeOyNOBHUX SBHII i Oyaa
HECIIPOMOXKHOIO 0OCAYTroBYyBaTH MOTPEOH COIiaAbHOTO PO3BUTKY, HE BIIHCAB-
IITNCH V HOBIi peaail Ta moTpebu, KOHCTUTYILHHI Cyau 3MyIlleHi OyAl BHCTyIIaTH
K OJWH 3 IEHTPIiB PO3BUTKY KOHCTHUTYIiHHO-TIpaBoBoi gymMKu. Ha 1110 obcTaBu-
Hy 3BEpPTaAH yBary BiTYM3HAHI Ta 3apy0ixHi HaykoBLi®. Tak, A. ToA0YKO CTBEP-
KY€, 10 Y THOCEOAOTIYHOMY aCIIeKTi KOHCTHUTYIIIHHE CyJOYNHCTBO — 1€ aHaAi-
TUYHA hopMa CyqOYNHCTBA, sIKa 30iHCHIOETHCS Ha BUCOKOMY PiBHI T€OPETHIHO-
I'0 IOCAIIZKEHHHT, MAaKCUMaAbHO HaOAHUZKEHOI0 [0 IpodeciiHOi HAyKOBOI MisAb-
Hocti*. Aae 11e He o3Havae, 1m0 Koncrurynitinuit Cyn YKpainu y IpaBOBUX ITO3H-
LifIX «BUPOOASIE CKOpiIlle TEOPETHIHY KOHCTPYKIIiI0 BUKOPHUCTAHHS MTOTEHIIaAy
3aKOHOAaBII», K 3ayBazkye A. CeaiBaHOB.

9k Bimomo, opraH KOHCTHUTYILiMHOI IopUCAUKIII B YKpaiHi BUpilllye BUHATKO-
BO IIUTAHH4A IpaBa 3 Io3ulliti OcHoBHOro 3aKOHY YKpaiHU, rapaHTylouu Horo
BEPXOBEHCTBO i IpaMy Aifo Ha TepuTopii YKpaiHu, a He KOHCYABTYE 3aKOHOIaB-
11 CTOCOBHO BUKOPHCTAHHS HOro HOTEHIliaAy.

Ha pymky npoBimHHX yKpaiHChKUX BueHUX B. Taria i FO. Toguku, 3aBganHsa
€IUHOTO OPraHy KOHCTHUTYLIMHOI IOPUCAHUKILI — He Moau(iKyBaTH 3a IOIIOMO-
I'OI0 CBOIX pinreHb HopMU KoHCTUTYIII i 3aKOHU, a BUABALATH IX peaAbHUH 3MicT,
HE (BUIIPABASITH» KOHCTUTYIiMHI IPUITUCH, & TIABKH TAYMA4UTH iX°.

Tpeba HaroAoCHTH ¥ Ha BiZICYTHOCTI Y4iTKOTO PO3yMiHHS i €IHOCTI AyMOK IIIOZI0
IIPaBOBUX MO3UILiHl KOHCTHTYIIIHHOTO Cyay sIK HOBOTO IIpaBOBOTO gBuIna. Ha-
npukaan, B. Taui#t i FO. Toguka pos3ragnaioTs IIpaBoBY H03UlliI0 KOHCTUTYITIH-
"oro Cyny YKpaiHu 9K BUCHOBOK 3araAbHOI0 XapakTepy, 3AificHeHU Ha miacTa-
Bi, B MeXKax [IOBHOBAXKEHD Ta y CIIOCI0, 110 nepeadadeHi KOHCTUTYIIIEO Ta 3aKO-
HaMH YKpaiHH, 9K Pe3yAbTAaT TAYMAadeHHS ITPaBOBUX HOPM abo0 iX CYKYITHOCTI,
BHACAIZTOK 4OTO JOAAETHCS HEBU3HAUEHICTh V PO3yMiHHI HopM KoHcTuTy1iil i 3a-
KOHIB YKpaiHu, Ki CTaAu MPEeAMETOM TAyMadeHHso.

1 €wonoe B. Koncrurynitinuit Cyn Pecrry6aiku Y36eKHCTaH: CTAHOBAEHHS i PO3BUTOK |/ AKTyasbHi
IpobAEMH KOHCTUTYLIMHOI IOPUCAUKILI: CYy4acHICTh i mepcreKTUBH po3BUTKY. — K.: FOpinkom IHTED,
2002. —C. 88.

2 Cenigaroe A.O. TIpoGaeMHi acMeKTH 3aKOHOTBOPUOTO MPOIECY Ta iX BiIOGparXKeHHS B PIllIeHHIX
Koncruryuitinoro Cyny Ykpainu // IIpaBo Ykpainu. — 2004. — Ne 9. — C. 36.

3 Toowina FO.H. ToakoBanue KOHCTHTYIMN M 3aKOHOB YKPaMHBI: TEOPHS U IIPaKTHKa. MoHOrpa-
¢usa. — Xappkon: Parr, 2001. — C. 5—9; 29—33; Tonouko A.H. KOHCTUTYIIMOHHOE CYAOIIPOU3BOMI-
CTBO: CYIIHOCTHBIe acnekTbl // IIpobaemu 3akoHHOCTi. — No 45. — Xapkis, 2000. — C. 221—222;
B63ees B.C. Koncrutyuuonusiii Cyn Poccuiickoit @eneparnu: npaBoBas Ipupoaa, OyHKIIUU, OCHOB-
HbIE HallpaBA€HHUA aesaTesbHOCTH // BectHuk KoHcruryrnmonsHoro Cyna Poccuiickoit ®enepanuuu. —
1996. — Ne 6. — C. 17.

4 Tonouko A.H. 3asuadena npaig. — C. 222.

S Tayiti B.4., Toduka FO.M. Mexi Taymauennus Komcruryiiaum Cymom Komcrurymii i 3axomiB
VYkpainu / AKTyaAbHI IPOGAEMH KOHCTUTYIIIMHOI FOPUCAUKILI: CY4aCHICT i IEPCIEKTHBU PO3BUTKY. —
K.: FOpiakom IaTep. 2002. — C. 64.

6 Tam camo. — C. 65.
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Cynnga Koucruryuitinoro Cyny Pocificekoi ®eneparii I'. 'agzxueB posrasgnae
IIpaBOBi ITO3UIIIT IK BHSIBAEHI i chOpMyAbOBaHI KOHCTUTYIIHHUM CYyI0M Ha IIPH-
KAai IOCALIZKEHHS KOHCTUTYLIIMHOCTI OCIIOPIOBAHOI HOPMH IIPABOBi IIPUHIIUIIH,
IpUAaTHI OA9 BUPINIEHHS I'PYIH aHAAOTIYHUX CIIpaB, 9Ki MalOTh IIpelle/IcHTHE
3HayeHHs!.

B. KpsKKOB BBazkae, III0 IIPaBOBi IO3HIII — Ile OOIPyHTYBaHHS KiHIIEBOTO
BHUCHOBKY CYAy, SIKHH MIiCTUTBCH B PE30AIOTHBHI YaCTHHI pillleHHs, ChOPMYABO-
BaHe y BHUTASIi IPAaBOBUX BUCHOBKIB, YCTAHOBOK, III0 YTBOPIOIOTH IHTEAEKTYaAD-
HO-IOPUAUYHUN 3MICT pillleHHs i MAIOTh 3araAbHOOOOB I3KOBE 3HAYEHHS?.

Ha mamy aymky, 6iabin Bnasaum € 3amporioHoBaHe M. BiTpykoMm Bu3HaueHHS
nIpaBoBHUX Io3uliil KoHcrurynifinoro Cyay K IIpaBOBUX YSBAEHB (BHCHOBKIB)
3araAbHOT'O XapaKTepy BHACAILOK TAyMadeHHda KoHCTUTYLIl i BUABAEHHS CyIOM
KOHCTUTYIIIHHOTO 3MiCTY II0AOXKEHDB 3aKOHIB Ta iHIIINX HOPMaTHBHUX aKTiB Y Me-
kax KkomnereHLii Koncrurynitinoro Cyay, 1110 3HiMarOTh KOHCTUTYILIIHHO-IIpaBo-
BY HEBH3HAUYEHICTD i € IPABOBOIO ITiICTABOI0 OCTATOYHUX piIllleHb (yxBas) KoH-
cruryuiiinoro Cyny®.

IIpaBoBi mo3umii Korncrurynitinoro Cyay MOXKYyTh MICTUTHCH SK Y MOTHUBY-
BaABHiH, Tak i B pe30AIOTHBHIN YacTHHAaX pPillleHb Ta BUCHOBKIB YU yXBaA CyLdy.

Mu BBazkaeMo, 110 IPaBOBi NO3UIIil KOHCTUTYIIHHOIO CyLy MiCTATHCS TaKOXK
Y «BIAMOBHHUX» yXBaAax CyLy, 9Ki CTOCYIOTbCS BiIMOBH Yy BiIKPHUTTI IIPOBAIKEH-
HS y CIIpaBi YM NPUIIHHEHHS IPOBAKEHHd y cpaBi abo BiIMOBH y IpHUHAHATTI
KOHCTHUTYIIIHHUX 3B€pPHEHB (I0OaHb) A0 PO3TAALy. Y IIbOMY pa3i IpaBoBi MO3UILil
OyoyTh CTOCYBaTHCH IIE€PEBaKHO IIPOLIECYaAbHUX ITUTAHb, HAaCaMIIepe IIpaBHA
[IiABIAOMYOCTI Ta JAOIIYCTHUMOCTI.

[TuTanHa 3MIHM YU [HEPETrAsaAy IIPaBOBOi ITO3HUIlil HaaeXkaThb A0 KOMIIETEHILi]
IIA€HApPHOTO 3acCilaHHd KOHCTUTYILIHHOTO Cyay.

Ha xaab, 3akon Ykpainu «(Ipo Korncruryuiinuii Cyn YKpaiHu» He MiCTUTB I10-
AOXKEHB IIPO IIPABOBI 03ullii. ToMy 1ie IHUTAaHHS I0TPEOYE 3aKOHOAABIOT0O BPETY-
AIOBaHHS.

Ha mamy nymky, akToM, Sku#l nmpuiimaetrbea Koncruryuitinum Cynom Ykpai-
HU Ha IIA€HapHOMY 3aCiIaHHI y cripaBax IIpo odimiiine TaAymMadeHHa KoHCTHTYyIIi{
Ta 3aKOHIB YKpaiHu, Mae OyTH came pillleHHs, a He BUCHOBOK, fK IIe Ilepeadade-
HO cTtarTtero 62 3akony Ykpainu «Ilpo Koncrurynitinuii Cyn Ykpainm».

HaBeneHe moaozkeHHS 3aKOHY CyllepedHUTh dyacTuHiI apyri# crarTti 150 KoH-
crutylii YKpaiHu, gka BCTAaHOBHAA YXBaA€HHS CyZOM pillleHb, 060B’I3KOBUX 10
BHKOHAaHHS Ha TepUTOpii YKpaiHU, B TOMY YHCAl 3 IUTaHb O(ililiHOro TAyMa-
gyenHa KoHcrutynii Ykpainu Ta 3akoHIiB YKpaiHU.

Taky no3uiiro 3aitaaB Koncrurynitinuii Cyn YKpaiHu IOYHHAOYH 3 IIE€PIIOro
PillleHHd y cpasi 1100 HECYMICHOCTI A€My TaTCHKOTO MaHaaTa*.

Brim, 3a3Ha4YeHnE 3aK0OH HAaAE€KUTH IPUBECTU y BianoBinHicTs 1o KoHcTHUTY-
mii Ykpainu.

1 I'adskuee I'.A. TipaBossie mosurmu Koucruryrponnoro Cyma Poccuiickoit demepaluy Kak HCTOU-
HUK npaBa / KOHCTHUTYIIMOHHOE IIPaBOCYyANE B IIOCTKOMMYHHUCTHYECKHX cTpaHax: COOpPHUK HOKAA-
aoB. — M., 1999. — C. 110—112.

2 Kpsikroe B.A., Aasapee A.B. KOHCTUTYIIHOHHAS IOCTHIINA B Poccuiickoit denepanuu: YdaebHoe
mocobue. — M.: U3n. BEK, 1998. — C. 246.

3 Bumpyx H.B. KoHcTuUTyLHOHHOe IpaBocyaue B Poccuum (1991—2001 rr.): O4YepKH TEOpHH H
npakTuku. — M.: l'opomen-usmar, 2001. — C. 111.

4 Pimrenns Koncrurymittnoro Cyay Ykpaiau Bix 13 TpaBus 1997 poky mpo odiritiHe TAyMaueHHs
crareit 58, 78, 79, 81 Koncruryuii Ykpainu Ta crareit 24321 24322 24325 [[uBiapHOrO IIPOILIECyaAbHO-
To Kozekcy YKpainu / / Koucruryuitinuii Cyn Ykpainu. Pimenna. BucHoBku. 1997—2001. — Ku. 1. —
K.: FOpinkowm InTep, 2001. — C. 7.
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KOHCTUTYLIMHUIA CY[, YKPAITHU
AK OBOB’A3KOBUW YYACHUK NMPOLIECY BHECEHHA 3MIH
A0 KOHCTUTYULIT YKPATHU

0. KupunueHko,

acnipaHTka HauioHanbHOI akagemii gepXaBHOro ynpassiiHHS
npwu MNpe3ngeHToBi YKpaiHm

OmHUM 3 MeXaHi3MiB OXOPOHHU KOHCTHUTYIIH y Cy4aCHUX yMOBaxX € CIelliaAb-
HUU NOPAAOK iX HPUHHATTS, 3MiH Ta nomnoBHeHb. Crarrero 159 Koncrutyii
Ykpainu nepenbdadeHa HeoOxinHicTs BUCHOBKY Konctutynitinoro Cyny Ykpainu
111010 BiATIOBIHOCTI 3aKOHOIIPOEKTY PO BHECeHHd 3MiH a0 Koncruryii Ykpai-
HU BuMorawm crateit 157 i 158 ocranuboi. Buxonsa4uu 3 11b0ro € IUHUH oprad KOH-
CTUTYLIIMHOI IopucAUKIIii YKpaiHi cTae 000B’I3KOBUM YIaCHHUKOM IIPOIECY BHeE-
cenna 3MiH mo Koucturymii YkpaiHu, Ha 9GKOro HOKAAAETbCS (PYHKIlA 6es-
IIOCEPEAHBOI OXOPOHHU ii MOAOKEHb. 3AIMCHEHHS KOHCTUTYLIIMHUM CyaIoM Takoi
¢ yHKIIII HEe € 0COOAHBICTIO TIABKM KOHCTUTYILIHHOTO IpaBa YKpainu. Tak, momio-
HO [0 HamIoi Aep3kaBH 0e3 BHUCHOBKIB KOHCTUTYIIHHHX CyAiB BHUKAIOYAETHCS
MOXKAUBICTb BHECEHHS IIEBHUX 3MiH /10 KOHCTUTYIIM B A3epbaiigkaHCceKiil Pec-
ny6aini (raaBa XI Koucruryuii Asepbaiimzancekoi PeciyOaiku)! ta PecmyGairti
MoanoBa (posaia VI Koncruryuii Pecriybaiku Moamosa)?. Y neskux Kpainax (Ex-
Bamop, I'BaremMana) KOHCTUTYLINHI Cyqu HaATIAGIOTHCA IIPaBOM iHIIiIOBAHHL y
IIapAaMeHTi po3ragny 3MiH 40 KOHCTHUTYIII].

3rifHo 3 iCHyIOYHM IOPSAKOM BHECEHHS 3MiH 10 OCHOBHOrO 3aKOHY HAIIIOL Aep-
sxkaBu Koncruryiitinuit Cyn YKpaiHu 3a Ieplli AeB’aTh POKIB AiIABHOCTI yXBaAUB
II’ITHaAIEATh BHCHOBKIB IIOA0 BiZITIOBITHOCTI 3aKOHOIIPOEKTY IIPO BHECEHHS 3MiH
no Koncrutyiii Ykpainu BuMoram crareit 157 i 158 ocrannnoi. He3Bazkatouu Ha
Te, 110 IIOAOXKEHHS AHIIIE OTHOI'O 3 IIpoaHaisizoBaHUX KoHcTutTyliinuMm CynoM Yk-
paiH1 3aKOHOIIPOEKTIB IIPO BHECEHHS 3MiH 10 KoHcTuTyil YKpainu Tpanchopmy-
BaAucsd B KOHCTUTYILHHI HOpMHU, 3a3HadeHi BUCHOBKHM KonHcrturyiitiHoro Cymy
Ykpainu, 6e3nepedHo, € HOBHUM [KEPEAOM KOHCTHUTYILMHOIO IIpaBa, IiHHUM Ha-
YKOBHM MaTepiasoM, a 0TKe, IOTPebyIOTh I'PYHTOBHOTO aHAaAI3y.

MeTor0 mepeadaveHOro NpoleAyPoro BHeCeHHs 3MiH 10 KoHcTuTy1ii YKpainu
eTally IepeBipKH 3aKOHOIIpoekTy KorncrturyuiinuMm CynoM YKpaiHU € rapaHTy-
BaHH4A JOTPUMAaHHS [IOAOXKEHE ctaTei 157 Ta 158 Koncruryuii Ykpainu, a came:
BUKAIOYEHHS MOXKAWBOCTI CKaCyBaHHS YU OOMEKEeHHs IIpaB i CBOOOM AIOAMHY i
rpoMafdHUHA, AIKBiallil He3aA€KHOCTI UM IOPYIIIEeHHS TePUTOPiaAbHOI IiAiCHO-
cTi YkpaiHnu Ta 3abesnedenHsa crabinbHOCTi OCHOBHOrO 3aKOHY YKpaiHU.

3araabHOBIZIOMO, III0 KOHCTUTYIliSA SIK OCHOBHHUH 3aKOH [Iep3KaBH, SKUNU BUpa-
JKa€e CyBEpPEHHY BOAIO HAPOJY, 3aKPillAloe B HOTo iHTepecax BarKAMUBI 3acaiu Cy-
CIIIABHOTO YCTPOIO Ta Aep3KaBHOI opraHizaiiii BinmoBigHoi KpaiHu, TIOBUHHA OyTH

1 Koncrurynuu rocynapcrs Espomsr. — B 3-x T. — T. 1 / oz o6imeit pea. A.A. OKyHpKOBa. — M. —
2001. — C. 125—170.

2 Tam camo. — T. 2. — C. 539—580.
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cTabiaAbHOIO 3a CBOIM IIPU3HAYEHHSIM, OCKIABKH € IIPOEKTOM MalOyTHBOI mepxka-
BHU. Byap-aki cipoOu 3MiHUTH ii T03HAYAIOTECS Ha CYCITIABHO-TIOAITHYHOMY 3KHT-
Ti Aep3KaBH, IIPUYIOMY He 3aBXKIU TO3UTHUBHO.

¥ cydacHUX yMOBax IPiOPUTETHICT IIEPETBOPEHHS KOHCTUTYIIII 6€3 BTOPTHEH-
Hs B ii TEKCT MOTUBYETHCSI HEOOXIAHICTIO 3a6€3IeUeHHS TOAITUYHOI Ta EKOHOMI4-
HOI cTabiABHOCTI B CyCIIiABCTBi, 3MiITHEHHSI KOHCTUTYIIIHOTIO YCTPOIO Ta peaaisa-
i MEMOKPATHUYHOTO MOTEHIHAaAy KOHCTUTYILI!. [IiSIAbHICTS OpraHiB 1momo 3a6es3-
IIeYEeHHS OXOPOHU KOHCTUTYILIi MOBHMHHA OyTH CIIpSMOBaHa, 3 OZHOTO OOKY, Ha
JOCATHEHHSI BUCOKOTO CTYIIEHS CTabiAbHOCTI OCHOBHOTO 3aKOHY, a 3 APYroro —
Ha CTBOPEHHS MOKAWMBOCTI BHECEHHS /10 HBOTO 3MiH, SKi BifoOpazkaloTh peasbHy
niiicHicTh?. BesnepedHo, Bee 1ie Ma€ BiflyBaTUCH 38 YMOB CYBOPOTO KOHTPOAIO 3a
JOTPHUMAaHHAM BCTAHOBAEHOIO MOPAAKY NIPUHHATTS Ta 3MiHM KOHCTHTYyLii. KoH-
crutyuifinuii Cyn YKpainu 3abe3nedye OpUHIUI CTa0IABHOCTI KOHCTUTYIIIHHUX
IIOAOZKEHB IIIASXOM 3iHCHEHHS KOHTPOAIO 3a BHKOHaHHAM BepxoBHOIO Pamoro
YKpaiHu KOHCTUTYLIHHUX IPUITHCIB 111070 3aboponu 3Minu Koncturytii Ykpainu
B yMOBaxX BOEHHOTO ab0 HaA3BHUYAMHOI'O CTaHy; HeoOXimHOCTi mepebiry omHOro
POKY 3 AHA HPUHHATTA PiIlIeHHS IOA0 3aKOHOIPOEKTY IIPO BHECEHHS 3MiH OO0
Koucruryiil Ykpainu, asguii posragaaBcsa BepxoBHoio Pamgoro Ykpainu i He 6yB
HOPUNHATHUH, 10 MOMEHTY IIOBTOPHOIO Horo nogaHHa 0o BepxoBHoi Paau Ykpai-
HU; 3a00pOHU ABiYi 3MiHIOBATH IIPOTATOM CTPOKY ITOBHOBakKeHb BepxoBHoi Pagu
Yrpainu omHi # Ti cami moaoxkenHsa KoHcturylii Ykpainu.

BucuoBok Koncruryuifinoro Cyny YKpaiHu 111010 IIEBHOT'O IIOAOXKEHHSI 3aKO-
HOIIPOEKTY IIPO BHeCEHHd 3MiH no KoHcTutTylii YkpaiHu mMae BupiliasbHe 3Ha-
YeHHS OAF IT0AABIIIOI MOXKAHMBOCTI IIPOAOBXKEHHS MPOIleaypH Horo TpaHchop-
Malii B KOHCTUTYLIHHUY npunuc. ToMy 3yIHHUMOCS eTaAbHillle Ha IIPaBOBUX
nos3uniax Koncruryuitinoro Cyny YKpaiHu, 110 MiCTATHCA B HOro BUCHOBKAaX.

3aaexxkHo Bi BUCHOBKIB KoHctutynifinoro Cyny YKpaiHu o0 IPOIIOHOBA-
Hux 3MiH 1o Koncrutynii YKpainu (IeBHOTO IIOAOKEHHS 3aKOHOIIPOEKTY) IIpaBO-
Bi mo3u1ii MoXKHa MOAIAUTH Ha [Bi IPYIIH.

Mo mepmroi BimHOCATbCH mpaBoBi nos3umii Koncruryuitinoro Cyny Ykpainu
1040 MporoHoBaHUX 3MiH g0 KoHcruTywii YKpainu, gKi JO03BOASIOTE ITOJAAB-
mui ix posragn BepxoBHoio Pagoro Ykpainu:

1. Busnanua Koncruryuitinum CynoMm YKpaiHu IPOIIOHOBaHUX 3MiH 10 KoH-
cTutTylili YKpaiHu TakKuMHU, L0 BiAIOBiZaloTh BUMoram crareil 157 i 158 Kon-
cTutylii Ykpainu (nynkm 1 pesonromueHoi uacmuHu Bucroeky KoncmumyuyiliHo-
20 Cyody Yrpainu y cnpasi npo HA0AHHSL BUCHO8KY U000 8i0n08i0HOCMI npoexkmy
Barony Yrpainu dIpo eHeceHHs 3miH 00 KoHcmumyuii YkpaiHw, HanpasnieHozo
TI'onoeoro BepxoeHoi Padu YkpaiHu, eumozam cmameti 157 i 158 KoHcmumyuyil
Yrpainu 6i0 5 aucmonada 2003 pory Ne 2-¢/2003%).

2. BkagiBKa Ha pOo3TAd[] aHAAOTIYHUX IIOAOXKEHB Ta paHille HanaHui KoHcTuTy-
nittnuM CyznmoMm YKpaiHH BHCHOBOK LIOAO IX BiAIIoBigHOCTI BUMoram crared 157 i
158 Koncrurylii Ykpainu (nyHkm 5 momusysanbHoi uacmuHu, nyHkm 1 pesosnio-
mueHoi uacmuru Bucrosky Koncmumyuiiinozo Cydy YKkpainu Yy cnpasi 3a 36epHeH-
Hsam BepxoeHoi Padu YKkpaiHu npo HAOAHHS 8UCHOBKY U000 8i0N08IOHOCMI 3AKOHO-
npoexmy «Ipo gHeceHHst 3miH 00 KoHcmumyuyii Ykpainu sumozam cmameti 157 i
158 Koncmumyuii Yrpainu 6i0 16 6epesHst 2004 poxy Ne 1-¢/2004%).

1 Mus.: Mycmadgpaee B. OxpaHa IPUHITUIIOB ¥ OCHOBHBIX TIOAOKEHHH KOHCTHTYIIHM — TrAaBHAS 3a-
nada KoucruryrronHoro Cyna // KoHCTHTYIIMOHHOe IIpaBocyaue (MaTepuasbl MOCKOBCKON MeXIy-
HapoaHOH KoHpepeHuuu). — 2004. — Ne 2. — C. 167—176.

2 fus.: [lynesxerxo FO. O OHSTHE (IpaBoBast OXpaHa KOHCTUTYIMH // TocymapcTBo 1 mpaBo. —
2002. — Ne 7. — C. 5—12.

3 Bicuuk Koncrurymittroro Cyny Yxpainu. — 2003. — Ne 5. — C. 53—73.

4 Bicuuk Koncrutymittaoro Cymy Yxpainu. — 2004. — Neo 1. — C. 39—50.
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Hananng KouncrurynitinuMm Cynom YKpainu 3a3HadyeHHUX BUCHOBKIB 111010 I1€B-
HOI ITPOTIOHOBAHOI 3MiHU ab0 B I[IAOMY IIOA0 3aKOHOIIPOEKTY IIPO BHECEHHS 3MiH
1o Koncrutynii Ykpainu BiiKpuBae iM «3€A€HE CBITAO», a OTXKE, 3a YMOB, II€Pe-
O6aueHux crarramu 155, 156 Koncruryii YKpaiHu, BOHH MOXKYTb II€PETBOPHUTH-
cd Ha KOHCTUTYIiHHI moaoxkeHHs. Hepinko Kouncruryuitinuit Cyn Ykpainu, Hazna-
I0YH IO3UTHUBHUHN BUCHOBOK IIIOI0 IIPOIIOHOBAaHUX 3MiH o KoHcTuTynii Ykpainuy,
B MOTHUBYBAABHIH YaCTHUHI CBOIX BHCHOBKIB pOOUB II€BHi 3ayBazKeHHs (3acTepe-
JKEHHs) 1040 HuX. 30Kpema, y npaktuni Korncruryuifinoro Cyny Ykpainu O6yau
BUIIAZIKU, KOAHM BiH 3BEpPTaB yBary Ha Te€XHi4Hi IIOMUAKH B TEKCTi aHaAi30BaHOT'O
3aKOHOIIPOEKTY, BKa3dyBaB Ha HETATHUBHI HACAIIKH, SKi MOXYTh CIIPUYUHUTH
IIPOIIOHOBAaHI 3MiHHU (HEOJHO3HAYHE PO3YMiHHA IIOAOKEHHSI, MOXKAUBICTb 3HU-
JKEHHd pPiBHA rapaHToBaHOi KOHCTHUTYIIi€I0O YKpaiHM He3aA€KHOCTI CyAaiB, ITO-
crabAaeHHS 3aca] KOHCTUTYIIHHOTO CyJOYMHCTBA B YKpaiHi), KOHCTATyBaB MOXK-
AUBICTBH HETATHBHUX HACAIZIKiB Yepe3 BiICYyTHICTh KOHCTUTYIIIHHOI'O BPEeTryAIOBaH-
HY II€BHUX ITUTAHB, HATOAOIIIyBAaB Ha HEOOXiMHOCTI 3aKOHOIaBYOTO BPETYAIOBAH-
HsI IUTaHHS, BKa3dyBaB Ha HENOTPUMAHHS IIOPAAKY PO3TASAY IapAaMEHTOM 3a-
KOHOIIPOEKTY IIPO BHECEHHs 3MiH 10 KoHcTuTylii YKpainu.

Mpyra rpymna npaBoBux mnosuiliii Koucruryuitinoro Cyny Ykpainu 6iablin Ba-
piaruBHa. BoHa BKAIOYae 3ab0pOHY IOAAABIIOTO po3rasgny BepxoBHoro Pamoio
YKpainu npornoHoBaHUX 3MiH g0 KoHcTutTyilii YKpaiHu Ta YHEMOXKAUBAIOE IX
TpaHcdopMalliro B moroxkeHHs KoHerutyil Ykpainu (migrpynu 1, 3, 4) abo 3y-
IIUHSIE IIpollec BHeceHHd 3MiH no KoHcrutynii Ykpainu (miarpynu 2, 5):

1. Busnanuga Koncruryuitinum CyznoM YKpaiHu IPOIIOHOBAHUX 3MiH TAKHMH,
110 He BiANOBiAAIOTH Xo4a 6 OOHIH 3 BUMOT YacTUHU Iepioi ctaTtti 157 KorncTH-
Tyuii Ykpainu. To6To Cyn BBaxkae, 1110 IIPOIIOHOBAaHI 3MiHU IlepenbadaroTh CKa-
CyBaHHS{ YM 00MEeKeHHs IIpaB i CBOOO AIOAVHY 1 FpoOMaadHUHA (ab3ay oes’smull
nyHKmMy 2 mMomugys8anibHoi uacmuHu, nyHkm 2 pesosromugHoi uacmuxu BucHos-
Ky Koncmumyuitinoeo Cydy YkpaiHu y cnpaei 30 3eepHeHHsIMm Bepxosroi Padu
YrpaiHu npo HadaHHst 8UCHOBKY L000 8i0nogioHocmi npoekmy 3aKoHy YKpaiHu
«Ipo eHeceHHst 3miH 0o cmammi 98 Koncmumyuyii YkpaiHu» eumozam cmameti 157
i 158 Koncmumyuii Yxpainu eio 25 bepesrs 1999 poxy Ne 1-¢/ 991, absauu opy-
2uti, mpemiii nynkmy 3, abzay uemsepmuili nYyHKmy 4 Momueys8albHOi UACMUHU,
nynkm 1 peszonromueHoi uacmuHu BucHoeky Koncmumyuiiinozo Cydy Ykpainu y
cnpasi 3a 38epHeHHsM BepxogHoi Padu YkpaiHu npo Ha0aHHsL 8UCHOB8KY UL000 &i0-
nogioHocmi npoexmy 3akory Ykpairnu «[Ipo eHeceHHst 3miH 0o cmammi 46 KoH-
cmumyuii Ykpainu» 6i0 2 uepers 1999 pory Ne 2-¢/992) abo cnpsamogari HA JiiKk-
810ayiio He3a1eKHOCMI Ul HA NOPYULEHHSL MepumopianbHol yiticHocmi YKpaiHu.

2. BcranoBaenna Koucrurynitinum CynoM YKpainu (pakTy MOPYLIEHHS XO-
4ya 6 ofHi€l 3 BUMOr, BU3HAUYEHHUX YaCTHHOIO Apyroio cTarti 157 Ta crarrero 158
Koucturynii Ykpainu (HegoTpuMaHHS IIpolieypy BHeceHHd 3MiH n0 KoHcTUTy-
mii Ykpainm). ¥ Takux Bunaakax Cyn KoHcTaTye abo iCHyBaHHA B OepskKaBi, B
OKpeMUX if MiCIIEeBOCTSIX BOEHHOTO YH HAA3BHUYAHHOTO CTaHy, abo po3rAdn Ta He-
npuiiHaTTa BepxoBHOI0 Panoro YKpaiHu 3aKOHOIIPOEKTY IIPO BHECEHHS 3MiH 10
Koncruryii Ykpainu MeHIIIe HixK pik ToMy, abo 3MmiHy BepxoBHoio Pamoro Ykpai-
HHU IIPOTHATOM CBOIiX IOBHOBaK€Hb KOHCTUTYIIMHUX ITOAOKEHbD, IIIOA0 IKUX 3HOBY
IIPOIIOHYIOThCS 3MiHHU. Y TakoMy pasi BepxoBHa Pama Ykpainu He MO3Ke pPO3ras-
[aTy IIPOIIOHOBAHI 3MiHU 3 MeTOI0 BHeceHHs 10 KoHcTuTy1ii Ykpainu, ase Moxk-
AUBICTE TpaHcopMallii iX y KOHCTUTYLIMHI TpUNIHcH B Mafi0yTHEOMY He BUKAIO-
4a€eThCsd, OCKIABKU 3a3HadeHi miacTaBU mAs OAOKyBaHHS 3MiHM KoHCTHTYILI

1 Bicuux Koncrurymiitaoro Cymy Yxpainu. — 1999. — No 2. — C. 5—9.
2 Bicuuk Koncruryuiitnoro Cyny Ykpainu. — 1999. — Ne 3. — C. 5—8.
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Ykpainu MaroTh THMYacOBUH xapakTep. Taxk, 3rigHo 3i crarTeio 1 3akoHy YKpai-
Hu «[Ipo mpaBoBHil PeKUM BOEHHOTO CTaHy» Bix 6 KBiTHa 2000 poky No 1647-I11!
BOEHHUY CTaH — IIe 0COOAMBUY IIPAaBOBHUM PEKUM, 1110 BBOAUTHCSI B YKpaiHi abo
B OKpeMHuX ii MiciieBocTax y pa3si 30poiiHoi arpecii yu 3arpo3u Hananay, Hebesme-
KU IepKaBHIiH He3areXKHOCTI YKpaiHu, ii TepuTopiasbHii 1iaicHoCTI Ta ntependa-
Jae HaJaHHS BiAIOBIAHHUM opraHaM AepzKaBHOI BAaaM, BiiCBKOBOMY KOMaHIOY-
BaHHIO Ta OpraHaM MiCIIeBOTO CaMOBPsAyBaHHs I0BHOBaXKeHb, HEOOXITHUX A
BiIBEPHEHHH 3arpo3H Ta 3a0e3ledYeHHs HalliOHAABHOI O€3IIeKH, a TaKOXK THMYa-
COBe, 3yMOBAEHE 3arp03010, 06MeKeHHSI KOHCTUTYILIIHHUX IIpaB i CBO6OA AIOIUHU
i rpoMasSHUHA Ta IIpaB i 3aKOHHUX iHTepeciB IOpUANYHUX 0Ci0 i3 3a3HAYEeHHIM
CTPOKY mii mux obmesxkeHb. BinmoBigHo no crarti 1 3akoHy YK- painu «IIpo mpa-
BOBHI pERUM HaA3BUYaMHOrO cTaHy» Bix 16 Gepesns 2000 poxy Ne 1550-I112
Haa3BUYAWHUN CTaH — 1€ 0COOAMBUY MPABOBUH PEXKUM, SKHUH MOXKE THMYACO-
BO BBOAUTHCH B YKpaiHi YU B OKPEMUX ii MiCIIEBOCTSX IIPH BUHUKHEHHI HaZ3BU-
YalHUX CUTyallil TEXHOT€HHOro ab0 IIPUPOIHOrO XapaKTepy He HUXKYE 3arab-
HOAEPKaBHOI'O PIiBHA, WI0 IIPHU3BEAH YU MOXKYTb IIPH3BECTH [0 AIOJACBKHUX i
MaTepiasbHHUX BTPAT, CTBOPIOIOTH 3arpo3y KHUTTIO i 3I0pPOB’T0 rpoMaidH, abo
opu crpoli 3aXONAE€HHS AEepP:KaBHOI BAQAM YH 3MiHHM KOHCTHUTYIIIHHOTO Aamy
YKpaiHH IIASIXOM HACHABCTBA i nepenbadae HamaHHSA BiANIOBiZHHUM opraHam
JepzKaBHOI BAaJIHM, BiliCBKOBOMY KOMaHAYBaHHIO Ta OpraHaM MiCII€BOTO CaMOB-
paaoyBaHHS BiAIIOBiTHO 10 IIFOT0 3aKOHY ITIOBHOBa*K€Hb, HEOOXiTHHUX A4 BiiBEP-
HEHHd 3arpo3u Ta 3abe3medyeHHd Oe3MeKH i 3M0POB’d TpoMaisdgH, HOPMAABHOTO
dYHKIIIOHYBaHHS HalliOHAABHOI €KOHOMIKH, OpraHiB fep:KaBHOI BAaI1 Ta opra-
HiB MiCIIeBOT'O CaMOBpPAAyBaHHH], 3aXHUCTy KOHCTUTYLIMHOro Aany, a TaKOX J0-
IIyCKae TUM4YacoBe, 00yMOBAEHE 3arpo30i0, 00MeKeHHs y 3i¥iCHEHHI KOHCTUTY-
LiMHUX IIpaB i cBoOOA AIOAWHU i rpOMaAdHHHA Ta IPaB i 3aKOHHUX iHTEepeciB
IOPUANYHUX 0Ci0 i3 3a3HAYEHHSIM CTPOKY il IIMX 0OMEKEHb.

BapTo 3ayBazkuTH, 110 KoHcTaTanisa Koucrurynifinum CynoMm Ykpainu daxkTy
JOTPHUMAaHHS TI0AOXKEHBb YacTHHH Apyroi crarti 157 KoHcruTynii YKpainu mnpo
Te, mo KoHcrurynia YKpainu He Moxke OyTH 3MiHeHa B yMOBax BOEHHOTO abo
HaA3BUYaMHOIO CTaHy, He BUKAIOYAE ITOAABIIIOI MOKAUBOCTI IIOPYIIIEHHS IILOTO
KOHCTUTYIiHHOTO npunucy. MomeHnT HagaunHsa Korcturyniinum CygoM YKpaiHnu
BHCHOBKY IIIO/I0 BiITIOBiIHOCTI 3aKOHOMIPOEKTY BUuMoraMm crateir 157 i 158 Kon-
ctutyuili YkpaiHu He 3aBepllye HpPoLEeAypy BHeCeHHsa 3MiH 10 OcHOBHoro 3a-
KOHY YKpaiHu — (PaKTHYHO I1i 3MiHH MOXKYyTb OyTH BHECEHi 3HAYHO ITi3Hile, 1110
He BUKAIOYAa€ BBEIEHHS Ha Tol dac y AepxKaBi Yu B OKpeMUX ii MiCIIeBOCTSX BO-
eHHoro abo Haa3BHUYaMHOrO cTaHy. IIpu 1boMy, 3 oragmay Ha CydacHHUH Iepebir
oznil, 3aAMNIA€ThCS AUCKYCIMHUM NUTAHHS 11040 KOHCTUTYIIHHOCTI BHECEHHS
3miH o OcHOBHOTro 3akoHYy YKpaiHU, SIKIII0 HPOTATOM TPHUBAAOTO Iepioay Bin
iHIIliJOBaHHS 3aKOHOIIPOEKTY IIPO BHeceHHd 3MiH no KoHcrutynii Ykpainu no
MOMEHTY HaOpaHHSA HUM YHHHOCTI B KpaiHi 4u B oKpeMux ii MiciieBocTax 6yao
BBeIeHO BOEHHUH ab0 HaA3BUYAHHUH CTaH.

3. IlocrraHHa Ha HEMOXKAUBICTE HaaHHA BUCHOBKY KoHcTurylitinoro Cyny
YKpaiHu 1100 BiAIIOBiHOCTI 3aKOHOIIPOEKTY IIPO BHeCEHHs 3MiH no KoHcTu-
Tylii Ykpainu BuMmoram crarteit 157 i 158 KoHcruTy1lii Ykpainu yepes icTOTHI
HemoAiku X 3MiH. Tak, B ab3amiax BOCBMOMY, AECSTOMY IIiOIIYHKTY 3.2 IIyHK-
Ty 3 MOTHUBYBaABHOI YaCTHHH, IIYHKTi 3 PE30AIOTHBHOI YacTHHH BHCHOBKY Vy
crpaBi 3a 3BepHeHHaAM BepxoBHoi Pagu Ykpainu npo HagaHHS BHCHOBKY 11010
BianmoBigHOCTI npoekTy 3akoHy Ykpainu «[Ipo 3aminu no Korncturyuii Ykpainu 3a

1 Bicuux Koncrurymiitaoro Cymy Ykpaimu. — 2000. — Ne 28. — Cr. 224.
2 Binomocti Bepxonoi Paau Ykpainu. — 2000. — Ne 23. — Cr. 176.
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pe3yapTaTaMu BceyKpaiHcbkoro pedeperaymy 16.04.2000 poky», TogaHoro Ha-
pomHUMH memyTaTaMu YKpainw, Bumoram crateit 157 i 158 Koncturyiiii Yk-
painu Bix 11 aumuasa 2000 poky Ne 2-8/2000! Koucruryuiiinuit Cyn YRpainu 3a-
3HAYUB, 110 BiICyTHICTh KOMIIAEKCHHUX, CUCTEMHHUX 3MiH 10 KoHcTuTyii Ykpai-
HU y 3B’SI3KY i3 3aIIPOBaI3KEHHIM ABOIIAAATHOTO ITAPAAMEHTY B 3alIPOIIOHOBAHO-
My HapOOHUMH AelyTaTaMU YKpaiHH BapiaHTi Bxke cama 10 cobi yHEMOXKAUB-
ATO€ BCcebiuHUH aHaai3 TponoHOoBaHUX 3MiH 10 KoHcTuTyii YKpainu Ha npeameT
ix BimnmoBimHocTi craTTi 157 KoHcTutynii Ykpainu, i NpUNMHUB IPOBAIKEHHS V
1Ii# crrpaBi 11040 YaCTUHU 3aKOHOIIPOEKTY, IKa CTOCyeThcd 3MiH no KoHcTuTy1rii
YKpaiHy, IpsaMo abo OII0CepPeIKOBAHO IIOB’I3aHUX i3 3aIIPOBAaIKEHHIM IBOIIA-
AQTHOTO IIapAaMEHTY.

4. [TocuaaHHY Ha IIPaABOBY HEAOIIABHICTE ITPOTIOHOBAHUX 3MiH 10 KoHCcTHUTY-
1ii YkpaiHu y 3B’3Ky 3 BUUepIIaHHAM YHHHOCTI THMYaCOBUM IToAOKeHHAM KoH-
CTUTYL] YKpaiHu Ta IIPUITMHEHHSIM KOHCTHUTYIIIMHOrO MPOBAaIKEHHS y CIpaBi
11010 BiAITIOBITHUX IIOAOXKEHB 3aKOHOIIPOEKTY IIPO BHECEHHS 3MiH 10 KoHCcTHTY-
ii Ykpainu (nynkm 13 momusysansbHoi uacmuru, nyHKm 3 pe3onomueHoi uac-
muHu Bucrosky Koncmumyuiiinozo Cyoy YkpaiHu y cnpasi 3a 38epHeHHsM Bep-
xo08Hoi Padu YkpaiHu npo HaOAHHSL SUCHOBKY UL000 8i0n08i0HOCMI npoexmy
3arxoHy Yrpairu «[Ipo eHeceHHs 3miH 00 KoHcmumyuii YkpaiHu (cmameil 84, 85,
89, 92, 93, 94, 106, 147, 150, 151 ma nynkmy 6 po3diny XV Koncmumyuyii Yxpai-
Hu)» eumozam cmameti 157 i 158 Koncmumyuiil Yrpainu 6id 14 6epesxs 2001 po-
Ky Ne 1-6¢/2001)2.

5. IlocnaaHHS Ha CyIlepedyHiCTh IPOIIOHOBAHUX 3MiH 10 KoHcTuTy1ii Ykpainu
IHIIIMM [TOAOXKEHHSM 4YuHHOI KoHcTuTylii YKpaiHu Ta NpUNHMHEHHS KOHCTUTY-
LIHHOr0 NPOBaKEHHL y CIIPaBi HIOA0 BiAIIOBIAHUX IIOAOXKEHb 3aKOHOIIPOEKTY
IIpo BHeceHHs 3MiH g0 KoHcruTyil YRpainu (ab3ay n’smuii nynkmy 12 momusy-
sanbHoi uacmuHu, nyHkm 3 pezonromusHoi uacmuru BucHoerxy KoncmumyuyiiiHo-
20 Cyody YrpaiHu y cnpasi 3a 3eepHeHHsMm Bepxoerol Padu YkpaiHu npo HOOGHHS
B8UCHO8KY w000 8i0nogioHocmi npoekmy 3akoHy Yrpainu «[Ipo eHeceHHst 3MIH
0o Koncmumyuii Ykpainu (cmameti 84, 85, 89, 92, 93, 94, 106, 147, 150, 151 ma
nyHkmy 6 po3oiny XV Koncmumyuii Yrkpainu)» eumozam cmametii 157 i 158 Kon-
cmumyuil Ykpainu 6io 14 6epesrs 2001 poxy Ne 1-8/2001, ab3ayu mpemiii, uem-
gepmuil nyHKmMy 7 MOMUBYBANbHOI UACMUHU, NYHKM 2 pe3ontomusHoi uacmu-
Hu BucHosky KoncmumyuitiHoeo Cydy YkpaiHu y cnpasi 3a 38epHeHHsm Bep-
xo08Hoi Padu YKpaiHu npo Ha0aHHsi BUCHOBKY U4000 8i0nogioHocmi npoexmy 3axo-
HY YKpaiHu «[Ipo eHeceHHst 3MIH | 0onogHeHb 00 KoHcmumyuii YkpaiHu» eumo-
eam cmameti 157 i 158 KoHcmumyuii Yxkpainu 6i0 16 xoemuss 2002 pory
Ne 1—2/2002p.

Anaai3 npakturu Koncrurynitinoro Cyay Ykpainu o0 IepeBipKHU 3aKOHO-
IIPOEKTIiB IIpo BHeceHHd 3MiH no KoHcTuTyiii YkpaiHu 3a cydacHUX YMOB pO3-
BUTKY HaIloi fiep:kaBH IiATBEPIKY€E AOIABHICTE Ta HEOOXiHICTE IIOIIEPEIHBO-
o KOHCTUTYIIHHOIO KOHTPOAIO 3a BHECEHHAM 3MiH mo KoHcruTy1ii YkpaiHu.
BiapIire Toro, HEOOXiTHOIO YMOBOIO JAS TaKOI IPOLeAyPHU, Ha HAIIl IIOTAL, € pe-
aapHe QyHKIioHyBaHHa KoHcTuTyLitiHoro Cyny YKpaiHu 9K iHCTUTYTY Oep3KaB-
HOI BAQIU IIPOTSITOM yCHOTO IIepiony Ii TpHUBaAOCTi, TOOTO BiZ 4acy IIOgAHHS Bif-
IIOBiAHOIO 3aKOHOIPOEKTy a0 BepxoBHoi Pagu YkpaiHu mo HaOpaHHA HUM
YHMHHOCTI, OCKiABKHY ITIOPYIIIEHHS I10A0KeHb KoHcTuTy1ii YKpainu B nipolieci BHe-
CeHHs 3MiH Ta JOIIOBHEHB [0 Hei MOXAWBeE Ha Oyab-IKOMY €Talli.

1 Bicuux Koncrutymiitaoro Cyny Yxpainu. — 2000. — No 3. — C. 10—14.
2 Bicuuk Koncrurymiitaoro Cymy Ykpainu. — 2001. — No 2. — C. 4—13.
3 Bicuuk Koncrurymiitaoro Cyny Ykpainu. — 2002. — No 5. — C. 18—30.
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MATAHHA TEOPIT ®YHKLIA NAPJIAMEHTY YKPAIHU

O. MangaHHMK,

KaHAMAAT IPUANYHUX HayK, OOLEHT,
npodecop Kaenpun KOHCTUTYLIAHOrO, aaMiHICTPaTUBHOIO
Ta piHaHCOBOro npaea
topuanyHoro dakynbTeTy HauioHanbHOro arpapHoOro yHiBepcuteTty

BusnaueHnHsd i 3akpinaeHHsa B Konctutytii Ykpainu cratycy BepxoBHoi Pagu gk
YKpaiHCBKOTO IapAaMeHTy O3Hadae, 10 Ha Hel ITOKAaIalOThCH ITOBHOBAXKEHHS
L1010 3MiHCHEHHH BCiX 3araAbHOBH3HAHUX IOPUAWYHOIO HAYKOIO, MiATBEPIKEHUX
IIPaKTUKOIO AEeP3KAaBHOTO OyAiBHHUIITBA Ta BCTAHOBAEHUX KOHCTUTYIIEI0 (PYHKITIH
Cy4aCHOI0 IIapAaMeHTY, Cepe/ SKUX IIPOBIIHUMHU TPaAUIiMHO BBasKaIOThCS IIPEI-
CTaBHHUIIbKA, 3aKOHOJABYa, yCTAHOBYA (AepKaBOTBOPYa), KOHTpoAbHA. [lopan i3
3a3HAaYEeHUMH, B HayIli BUOIASIOTH Ile Taki pyHKIlii BepxoBHoi Panu Ykpainu, gk
Gro/KeTHO-(piHAHCOBA, 30BHIIIHBOIIOAITHYHA, TepUTOpPiasbHa, iH(opMaliiiina To-
1o. BoHn He BBaXKaloThCSI OCHOBHHUMH, aA€ MalOTh BEAMKE 3HAYEHHS B IiSABHO-
cti mapaaMmeHnTy. 9k 3a3Hadae B. Iloropinko, MHOXKHUHHICTE (PYHKILIH ITapAaMeHTy
HE CyIepedynuTh HOro IPHPOL SK OpraHy 3aKOHOAABYOI BAAH, I1e 00’€KTHBHO 3y-
MOBAEHO BEAMYE3HHM 3MIiCTOM HOro MiTABHOCTI!.

[Muranasa mono Teopii PyHKILH ITapaaMeHTy € OOHUM i3 HaHBasKAWBIIINX Yy
po3pobiii i po3BUTKY Teopii mapaaMeHTapu3My. Y BiTYM3HSHIN ITpaBoBifl HayIi
iCHYIOTBH Pi3HI TOYKHU 30Py CTOCOBHO BU3HAUYEHHd cUCTeMU (PyHKIiH BepxoBHOI
Pamu Ykpainu, 3micty okpemux (OyHKIIH, ix cHiBBiZHONIIEHHS, KaacHdikariii,
BU/IIA€HHS Cepe HUX OCHOBHUX i JONOMIXKHHUX, MEXaHi3My iX 3milicHeHHd i Ha-
IIPsIMiB PO3BUTKY Ta IOAAABIIOI0 BIJOCKOHAAEHHS, a TAKOXK III0J0 3aKOHOJaBYO-
ro 3abe3nedeHHs (PYHKIIN YKpaiHCHKOTO ITapAaMeHTYy .

OpHi€0 3 OCHOBHHX TEOPETUYHHUX IPOOAEM MapAaMEHTCHKUX (PYHKILH € mu-
TaHHS, II0 CTOCYIOTBCS IIpiopuTeTHOCTI (PYHKILH ITapaaMeHTy, HacaMIlepe,
IIpeaCTaBHUIIBKO]I i 3aKOHOAABYOl, Ta iX Kaacudikarrii.

Jleaki BYeHi BBaXKaIOTh, III0 Cepe/l yCiX mapAaMeHTChKUX (PYHKILH ITpiopuTeT
HaAEXXUTH 3aKOHOAABYili?. IHIIA TouKa 30py 6a3yeThCs Ha OAHIN 3 BU3HAYAABL-
HHUX XapaKTePUCTHK ITapAaMeHTY K IIPeACTaBHUIILKOTO OpraHy BChOTO HAPOAY,
Ha OCHOBI Y0Tr0 pOGHUTHCS BUCHOBOK IIPO IIPiOPUTETHICTH HOTO IIPeACTaBHUIIBLKOI
dbyHKIIiis.

JocaimzxkeHHa ¥ aHaAi3 TUTAHB III0J0 XapaKTePHUX PHUC i 03HAK ITapAaMeHTY,
HOro COLiaAbHOTO Ta (PYHKIIIOHAABHOTO HNPU3HAYEHHS 1 POAl ¥ KUTTEMIIALHOCTL
CyCIiABCTBA i AepkKaBH, y (PYHKILIOHYBaHHI Aep3KABHOTO MeXaHi3My KpalHu [10-

1 Koncruryniitae mpaso Ykpainu. — 3a pem. a. 10. H., mpod. B. ®. IToropiaka. — K. — 2000. —
C. 421—422; Ilozopinko B. @. PyHKIII yKpalHCHKOI0 MapAaMeHTy. Bix HoMiHaABRHOTO 10 peasbHOro //
Bige. — 2002. — Ne 2 (119). — C. 17—20.

2 Mlemwyuenro. FO. TeopeTudHi 3acajay PO3BHUTKY YKpPAiHCHKOro mapaamenTapusmy // IIpaBo
Ykpainu. — 1998. — Ne 1. — C. 17—20.

3 Tuxomnosa €. A. [Ipo6aeMu PO3BHTKY apAaMeHTapu3My B YKpaini // [lepxaBHo-mpaBoBa pedop-
Ma B YKpaini. Marepiaaun HaykKoBo-IIpak. KoHdepeHLii, auctonan 1997. — C. 180; Kpusexro A. T.
[TapaameHT 6e3 napaameHTapusmy? // Bige. — 1997. — Ne 4 (61). — C. 13—32.
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3BOASIOTE 3POOUTH BHCHOBOK, III0, OY€BHUIHO, HE 30BCIM KOPEKTHO IIOPYIIYBaTH
1€ ITUTaHHS.

[TaparaMeHT, IKHUHE (pOopMyeThCS Oe3mocepeHBO YKPAiHCBKUM HapPOIOM, BU-
60pYMM KOPILyCOM KpaiHU, 3a CBOEIO IIPUPOAOIO0 € OPraHOM HAaPOLHOTO IIpEei-
craBHuITBa. lluM, Hacamnepen, i 0OyMOBAIOETBCH BH3HAYaAbHE, AOMiHyMOYe
3HaAYEHHs HOro NPeACTaBHUIIBKOI (PYHKIIII.

SIK 3araabHOHAPOAHHUM OpTraH, III0 AETITHUMYETHCS BCIM HapoaoM (BHOOPYHM
KOPIIyCcOM), IapAaMeHT MOKAWKAHUM BifirpaBaTH poAb POPyMYy, Ha SKOMY BilI-
KPHUTO, TAACHO, IIyOAIYHO OGrOBOPIOIOTHCS HAWBAXKAUBIIIII TUTAHHS CyCITIABHOTO
Ta Aep3KaBHOTO XKUTTH, 301HCHIOETHCH KOHTPOAB 3a AiIABHICTIO BUKOHAaBYO0I BAa-
OU 3 MeTolo 3arobiraHHsa ii cBaBiAAlo, 3a (PYHKITIOHYBAHHSM iHINIHX ITiKOH-
TPOABHHUX CTPYKTYP i yCTAaHOB IIof0 3abe3IledeHHs BiAIIOBIIHOCTI 3aKOHOAB-
CTBY iX miFABHOCTI. ¥ 3a3Ha4YE€HUX PUCAX YITKO INPOSIBAIETHCS 1 POZKPUBAETHCHA
IIPEICTaBHULIBKHUH XapaKTep apAaMeHTy, HOoro IpeAcTaBHUIIBKA (PYHKITIA.

[IpencraBHUIIBKA (PYHKIliA ITapAAMEHTy YKpaiHU € OHI€I0 3 IIPOBIAHUX HOTO
dyHKLiH, 1m0 3abe3nedyeTbcd IIepPeayciM IXKepPeAoM IIapAaMeHTCHKOI BAamH,
AKHUM BHCTyIae besrnocepenHbo YKpaiHCBKHE Hapoxn. PosragayBanHa ¢yHKINiS
BepxoBHoi Pagu, gk i mapaaMeHTiB mepeBazKHOI OiabIIocTi KpaiH, 3abe3nedyeTs-
cqa criocoboM i1 popmyBaHHS, ii BUOOPHICTIO, a TAKOXK CKAaIOM YKPAIHCHKOTO
HapAaMeHTY.

Ha nepekonannsa [Ixx. Ctroapra Miaada, aificHa (OyHKIIiS IapAaMeHTY IIOASITaE
B TOMY, 11100 OyTH KOHTI'PECOM AYMOK, BEAMKHM Kypi Harlii, MmiciieM gasgs o6roBo-
pessb. 1. pigpix cTBepAKye, IO HapAaMEHT Ma€e ABi (PYHKILII: «OOTrOBOPIOIOYY»
Ta «IPeACTaBHUIIBKY». JK IPEeACTaBHUIIBKUN opraH BiH iHTerpye CyCIIiABCTBO,
gK OOrOBOPIOIOYHN — HaMaraeTbCd BHPIIIHUTH CYCHiABHI IpobaemMu. Yci iHmri
QyHKIL TiATOPSAKOBYIOTECS HA3BAHUM IBOM'.

Anaaisz HopMm KoHcTuTy1ii YKpaiHu 00yMoOBAIOE HEOOXIHICTE HATOAOCUTH CaMe
Ha ToMy, mio BepxoBHa Pazma — 1ie equHHN OpeacTaBHUIBKUH opraH YKpaiH-
CBKOT'0 Hapoay. AKIIEHTYBaTH yBary Ha JaHOMY BHU3HA4YeHHi YKpaiHCBKOro map-
AaMEHTy HeoOXimHO, OCKiabKM KoHcTHuTylis YKpaiHH MICTUTB ITOAOKEHHS, 3a
akuM JIpe3uneHT YKpaiHu He MOXKe MaTH iHIIIOTro IIPEeACTaBHUIILKOTO MaHgaTa»
(crarra 103). HaBeneHe nmoaoxkeHHS KOHCTUTYIIII He BUKAIOYAE Pi3HE PO3YMIiHHS i
TAYMadeHHd, IO IiATBePAKYETbCH ITyOAIKaIliaIMU AeIKHUX aBTOPIB, IKi BOaYaroTh
IPeACTaBHUIITBO HapoAy B IHCTUTYTI mpesugeHTa. OTKe, HEOOXiTHO PO3BIATH
CYMHIBH, BiIKHMHYTH MOXKAWUBI IIPUIIYIIIEHHS CTOCOBHO IIPEACTAaBHUIIBKOTO MOy-
aaizmy.

[IpencTaBHHUIBKUM OpPraHoM YKPaiHCBKOI'O Hapoay, BUXOAAYH 3 IIOAOKEHDb
Koucrurynii, € obpanuit HUM nmapaamMeHT — BepxoBHa Panma Ykpainu. Ilpesu-
OEeHT ke YKpaiHu He Mae ONpeACTaBHHIBKOIO MaHAaTa Bif Hapomy i 3a cBoiMm
CTaTycoM He € IIpeacTaBHUKOM Hapoay. Crarra 102 Koncruryii, Koo BU3HA-
JaeThcd craryc [IpesunenTa YKpaiHu, 9iTKO BcTaHOBAOE: «IIpe3nneHT YKpainu
iHOI HOpMHU NoKaasye, 1110 B KoHcTUuTy1ii 4iTKO BU3HadYeHo cratyc [Ipe3nneHTa
dK TAaQBHU HaIlloi aepzkaBH, I odimifHoro mpeacraBHHKA, TOOTO HAWBHIIOTO
OpeAcTaBHUKA Aep:KaBHOI BAaAU KpaiHM, a He IpeAcTaBHUKa Hapoay. OTxe,
icHye HEOOXiOHICTE YCYHEHHS ABO3HAYHOTO PO3YMiHHS HaBEAEHOTO BHIIE ITOAO-
JKEeHHS | BHECEHHS 3MiH [0 CTATTi 3 METOI0 6iAbII 4iTKOro (OPMYAIOBaHHSI.

BusHadeHHS HapaaMeHTy YKpaiHU K opraHy 3aKOHOAAaBYOI BAaAU i IIOKAa-
[OEeHHd Ha HBOT'0 3aKOHOAABY0I PyHKIIT 0a3yeThCcsa Ha ITPHUHITHUIIAX HAPOIHOTO CYy-

1 Tus.: Wheare K. Legislatures in Developmental Perspective. Durham, 1970. — P. 569; CpaBHu-
TeAbHOE KOHCTUTYIIMOHHOe ITpaBo. — M.: Manyckpunt, 1996. — C. 530—534.
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BepeHiTeTy i momiay Baaau. Lle oOyMOBAEHO COLiaABHUM ITPU3HAYEHHSIM I1apAa-
MeHTYy. Hapon obupae cBoix mpencTaBHHUKIB i hopMye CBill mpencTaBHUIIBKUH
opraH, Ha 9KHUU IOKAQA€ [TOBHOBasKEHHS IIIOA0 NPUUHATTS HUM 3aKOHIB, fKi
BUpakaAu 6 BOAIO Hapony i 3abesrnedyBaau fioro inTepecu.

3azHadeHe Oa€ MicTaBH 3POOWUTH BHCHOBOK, III0 ITAPAAMEHT 3a CBOEIO IIPHU-
POIOI0 € HAMBHUIITUM IIPEACTABHUIIBKIM OPTaHOM yChOTO YKpPaiHCBKOTO Hapoay,
a 3a PYHKIIIOHAABHUM IIPU3HAYEHHSIM — €IUMHHUM OPTaHOM 3aKOHOMAaB4YOi Baa-
oy, [IpencraBHUIBKA 1 3aKOHOaBYa (PYHKIII TapAaMeHTy B3a€EMOOOYMOBAEHI i
HEPO3PUBHO IIOB’I3aHi MiXX c006010, JOMIHYIOUH y H0TO XapaKTEPUCTHULII IK opra-
Hy 3araAbHOHApPOAHOTI'O IIPEeACTaBHUIITBA.

Y Koncruryuii Ykpainu BepxoBHa Pana Ykpainu ogHO3HAYHO BH3HaA4YEHA 9K
€OUHUMN OopraH 3aKOHOAaB40i BAagu. Xoda IIapAaMeHT YKpaiHU Ma€ IIpaBO BH-
pillyBaTH BEAMKE KOAO HAaWBasKAUBIIINX IUTAHb CYCITIABHOTO i ep>KaBHOTO KUT-
T4 Bif iMeHi Hapony i B iHTepecax Hapony, KoHCTUTYIIiS YHUKae BU3HAYEHHS
BepxoBHoi Pagu g9k npeacTaBHUIIBKOIO OpraHy YKpaiHcbKoro Hapony. HaBeneHi
IIOAOKEHHS CBimuaTh, 1o HabyTTa BepxoBHoio Pamoro skocteil YKpaiHCHKOIO
mapAaMeHTy i yrBepazKeHHd ii B TakoMy cTaTyci noTpedye nepeby1oBH KOHCTUTY-
LiMHUX rapadTid i nepeayMoB onTuMizaliii ii npeacTaBHUIILKOI AigAbHOCTI. BTi-
aeHHda B Koucrutynii Ykpainu, y BU3HadeHHi cratycy BepxoBHoi Pagu Ykpainuy,
KOHIIETIIii ITapAaMEeHTY SIK €IMHOTO OpraHy 3aKOHOAABYO0i BAAIH, I1I0 BioOpazKke-
HO y ii ctaTTti 75, Ie BCTaHOBAEHO, 1110 BepxoBHa Paza € equHUM OpraHoOM 3aKo-
HOZaBY0i BAaU B YKpaiHi — ImapaaMeHTOM, Ma€ HaA3BUYalfHO BasKANUBE 3HAUEH-
JKEHHS II0[0 KOHCTUTYILIIHHO BH3HAa4YeHOro craTycy BepxoBHoi Panu Ta xapakre-
py ii miFABHOCTI CBimuaTh, 110 HE BCi BAACTHBI yKpPaiHCHKOMY IIapAaMEHTOBI Xa-
PaKTepHI PUCU OTPUMAAHU IIOBHE BimoOpazkeHHS y YMHHIHA KoHCTHUTYIII.

Basyrounce Ha BU3Ha4YeHHi B [lekaapallii 1po gep>kaBHUH CyBepeHiTeT YKpai-
HU (raaBa II) BepxoBHoi Panu Ykpainu npeacTaBHHUIIBKUM OpraHoM YKpaiHChKO-
o HApO4y, BUXOAS4YU 3 IIPAKTUKU AidabHOCTI BepxoBHoi Pagu, a Takoxk Bpaxo-
BYIOYH CBITOBHH [OCBiJ KOHCTHTYILIHHOI peraaMeHTallii 3a3Ha4YeHUX NHUTAHb i
TEHIEHIIil PO3BUTKY Cy4aCHOro IIapAaMeHTapU3My, YIBAGETHCH AOLIIABHUM 3a-
IIPOIOHYBATU AOIIOBHUTH BU3HA4YEHHS cTaTycy BepxoBHoi Pagu, m1o MicTUThCA
y cTaTTi 75, IOAOKEHHSIM IIPO Te, 1110 BepxoBHa Pasa € TakoxK HaWBUIIUM IIpe/-
CTaBHHUIIBKUM OpPraHOM YKpPaiHCHKOI'O0 Hapoay. AHAAOTIYHOI TOYKHU 30Py OOTPU-
MYIOThCS [€AKi HAYKOBII, 30kpeMa €. Tuxonoa, A. KpuBenko ta inmmil.

3 oragny Ha 3a3HadeHe, cTaTTio 75 KoHcTuTywii YKpaiHu MoKHa BHKAACTH ¥
TakKil pemakiiii: «<Ha¥BUITUM ITpeACTaBHUIIBKUM OPraHOM YKPaiHCBKOI'0O HAPOLY
i eIMHUM OpPTaHOM 3aKOHOMAaBY0i BAaaHU B YKpaiHi € mapaamenT — BepxoBHa Pa-
na YkpaiHu».

Y HayKOBOMY CEPENOBHILI iCHYIOTE Pi3Hi ITIOTAS AU II10/10 BU3HAUEHHS IIEPEAIKY
dyHKILH mapaaMeHTy YKpaiHu Ta ix HaykoBoi kaacudgikarii. Tak, FO. Hlemiry-
4eHKO 3a3Hadae: «¥Y crarti 75 Korcrurynii YKpainu Big3HaueHa TiABKH 3aKOHO-
naB4da (pyHKIIid I1boro oprany. IIpore anaaisz inniux crareit Kouncrurymii 3acBig-
uye, 110 BepxoBHi#l Pani BaacTuBi mie Tpu (QyHKII: IpencraBHUIBKA, KOH-
TPOABHA 1 ycTaHOBYa»?.

Ha nymky B. [IlanoBaaa, «0KpiM (pyHKIIi 3aKOHOTBOPYOCTI, TPaAUIIHO [0
OCHOBHUX ITapAaMEHTCHKHUX (PYHKILi# BigHECEHO NMPUHUHATTA Aep3KaBHOTO OIO/-

1 Tuxorosa €.A. [IpoGaeMH PO3BUTKY IapAaMeHTapu3My B YKpaini // JepkaBHo-IpaBoBa pedop-
Ma B Ykpaini. Marepiaan HayKoBoO-IpakT. KOH(epeHii, aucronan 1997. — C. 180; Kpuserko A.T.
[TapaameHT 6e3 napaamMeHTapusmy? // Bige. — 1997. — Ne 4 (61). — C. 13—32.

2 Ilemwyuenrxo FO. TeopeTHdHi 3acamy PO3BUTKY YKpaiHCHKOTO mapaameHTapusmy // Biue. —
1997. — Ne 12. — C. 26.
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KETY i KOHTPOAB 34 HOro BUKOHAHHSM, a TaKOXK KOHTPOAB 3a [iFIABHICTIO opra-
HiB BUKOHaBYO{ Baaau... BomHo4ac mapaaMeHTH 3A4iHCHIOIOTE P IHITUX (DYHK-
1i#f, KOTpi OO’€KTUBHO € CYIIyTHIMU abo APYTOpAOHUMH LIOA0 3MiCTy iX KoMm-
neteHuii. CylIyTHBOIO JAS IapAaMEHTIB € Tak 3BaHa ycTaHoBYa (pyHKIid... 3a
3Ha4yIIicTIo, Tpeba BigHecTH Taki PyHKIIII, K, 30KpeMa, 30BHIITHBOIIOAITHYHY i
CYZOBY... TTapAaMeHTChbKa (PYHKIliF, Ky MOXKHa BU3HAYUTH K HOMiHAIiMHY,
00’eKTHBHO € OnHi€I0 3 oCHOBHHX. OKpecAeHUM, 3BiCHO, IlepeAik ImapaaMeHT-
CBKHUX (PYHKIIH He BHYEPIIYETBHCH, XO4a caMe BHKAAJ€HE BHIIE CTAaHOBUTH
OCHOBHHUH 3MiICT MiFABHOCTI 3araAbHOZEP3KaBHUX ITOCTIMHO AiIOYUX KOAETiaAb-
HUX OPEeACTaBHHUIBKUX OPraHiB AeprKaBHOI BAaU 3a YMOB PEAABHOTO ITapAa-
MEHTapU3My»!.

I'. demopeHKO BBaXKae, 110 A0 (PYHKIIN 3aKOHOAABYOI MNAKH BAQU HAAEXKATH!
3aKOHO/ZIaB4a, IIPEACTaBHHUIIPKA, IIPOCBITHUIIBKA, YCTAHOBYA, KOHTPOABHA, HO-
MiHaIiifHa Ta igmi. [Tpu 11boMy, Ha IyMKy aBTOpa, iCHyBaHHs IpobAeM peaaisa-
mii pyHKIH mapraMeHTOM YKpaiHU IOB’d3aHe 3 HEBIAIIOBiAHICTIO hopMHU aep-
KaBHOTO IIPaBAIHHSA XapaKTepy IIOAiAy Baanu. ABTOpP IiZKpeCcAIoe, Io dopMa
[EeP2KaBHOTO IIPABAIHHS 00yMOBAIOETBCH XapaKTePOM IOMIAy BAAIH i 3a3HaYaE:
«likaBo, III0 CTOCOBHO IIHOTO ITHTAHHS II03UIii BYEHUX CYTTEBO He 30iraloThCd.
Tak, HaIIpUKAa, Ha AYMKY JOKTOopa IopuaAndHux Hayk B. IllantoBasa, KoncTury-
ig Yrpainu 1996 poky 3aKpillAlo€ Ipe3nIeHTCHKO-IIapAaMEHTCHKY PeCIyOAiKYy;
KaHAUAaT IopUaAnYHUX HayK E. KypinHuit, HaBriaku, BBazKae, 1110 HoBa KoHcTH-
TyLisg YKpalHU He Oa€ MOXKAWBOCTI BU3HAYHUTH, sKa 1€ peclybaika — rapaa-
MEHTCBbKa 49U ITpe3uneHTcbka. (l'oaroc Ykpainu. — 1997. — 2 rpynHs). A came 11e
IIUTAHHS i € KAIOUOBUM, OCKIABKH Bifl BUOOPY MEBHOI... MOAEAL... 3aA€KUTDH Ta-
KOX BHPIIIIEHHS ITPOOAEM B3aEMO/IIi TIAOK BAAOH MizK COBOI0»2,

HaykoBa kaacucikailiss 0yJb-sIKOTO CYCITIABHOTO SBHIIA, Y TOMY YHCAI (PYHKILIH
OpTraHiB epzKaBHOI BAAQAH i, 30KpeMa, IapAaMeHTIB, IIOBUHHA 30iHCHIOBATHUCH 3a
IIEBHUMH, 00’ €KTUBHO iCHYIOUHMH Ta 4iTKO BU3HAYEHUMH O3HAKAMH, KPUTEPiIMH.
Hacawmmepen ix Kaacudikailis Mae 3aiiCHIOBATHC, sIK 3a3Hadae B. IToropiako, 3a
ob6’ekTamu, cyd’ekTamu, criocobaMu, 3acobaMu Ta iHITUMU eAeMEHTAMU iTABHOCTI.
Taxk, 3a Cy0’eKTaMH OiIABHOCTI BiH IOfiAd€e (PYHKILI ITapAaMeHTIiB Ha 3arasbHi, 3a-
rasbHOIIaApAAMEHTCHKI Ta (DYHKIIII ITasaT HapAaMeHTIB H iHITHUX HOoro CTPYKTYp, I1e-
penyciM KoMiTeTiB, dopakIiifi Ta iHIINX iIHCTUTYIIH.

3a cdepamu (06’eKTaMu) AiIABHOCTI ITapAaMeHTy, K 1 Oyab-SKOTO OpraHy
[ep:KaBHOI BAAIY i Aep:KaBHU B IiaomMy, Tpeba po3pi3HATH Taki pyHKII], gK mo-
AITHYHA, eKOHOMIiYHA, colliaabHa, KyABTYpPHA Ta 30BHIITHBOIIOAITHYHA.

i doynkuii, Binmivae B. [Toropiako, faseko He 3aBXK/AW BU3HAIOThCHA B Teopii i
Ha IIpakTHUIl. Y TOH Xe dac, IoBHOBaxkKeHHs BepxoBHoi Pagu, BusHauyeHi KoH-
CTUTYLi€I0 YKpaiHU Ta KOHCTHUTYIIAMH iHIITUX KpaiH, MiCTATh BaroMi JoKa3H To-
ro, 110 BOHU [IPUTAMAaHHi mapaaMeHTyS.

JlocTaTHRO OOIPYHTOBAHOIO € Kaacudikalia ¢yHkii¥i BepxoBHoi Pagu Ha
BHyTpiIrHi i 30BHIimIHI. /lo BHyTPilIHIX (OyHKITIH ITapaaMeHTy 9K OpraHy 3aKOHO-
[naB4yoi BAQOU BiHOCSATH, 30KpeMa, IIOAITUYHY, €eKOHOMIYHY, COILliaAbHY, KyAb-
TYPHY, EKOAOTIYHY, a 10 30BHILIHIX — 000POHHY, 30BHIIITHBOIIOAITHYHY, 30BHIIII-
HBOEKOHOMIUHY.

1 Illanoean B. TlapaamenTapusMm B YKpaiHi: NOIIyKM HMapaaurMH 9 pyX A0 HoBoro // Biue. —
1997. — Ne 5. — C. 16—17.

2 dedopetrico I. Po3noia Baaau Ta il €AHICT: MiCIle 3aKOHOABYOI INAKH BAQIH Ha €Talli [epKaBHO-
npaBoBoi pecpopmu // IIpaBo Ykpainu. — 1998. — Ne 7. — C. 7—38.

3 IMozopinko B. ®dyukiii Ykpainchkoro mapaaMenTty. Bim HoMmiHaAbHOTO [0 peasbHoro // Bive. —
Ne 2 (119). — 2002. — C. 17—20.
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Jo moaiTHYHUX (PYHKILIH BKAIOUEHO BU3HAYEHHS 3aCa/l BHYTPIIIHBOI i 30BHIMI-
HBOI ITIOAITHKH; 3aCAYXOBYBaHHS IIIOPIYHUX Ta II03aYeProBUX I0CAAHL [IpesuneH-
Ta YKpaiHU 111010 BHYTPIIIHBOI'O i 30BHIIITHHOI'O CTAHOBHUIIIA YKpPAiHU; PO3TAL i
IIPUHHATTS pillleHb CTOCOBHO cxBaAseHHs IIporpamu misiabHocTi Kabinery MiHi-
cTpiB YKpainu Touro.

[TinTBepAKeHHAM ITPaKTUYHOI'O 3AiHicHeHHsa BepxoBHOI0 Pamoro moaiTuanoi
dYHKIII €, TTo-TIepIlle, HAABHICTD Y Hilf HU3KH (ppaKIliii 9K MapTifHO-TTOAITHYHUX
YTBOpeHb (00’eHaHb) HAPOAHUX MAEIyTaTiB, ogilifiHol MeHIIoCTi Ta HoCTiHHOI
OiABIIIOCTI, SIKI CKAQIAIOTh HAPOMHI AEIyTATH Pi3HOI ITOAITHYHOI opieHTallil, a
IIo-ApyTre, 3aKOHOOABCTBO y IOAITHYHIN cdepi.

[Ipo HagBHICTE, HOPSM i3 3aKOHOAABYO0, IHIIUX 00’€KTHUX (PYHKIIN ITapaa-
MEHTY (EKOHOMiuHOi, colliaabHOI, KyABTYPHOI) CBig4aTh, 30KpeMa, [IOBHOBaXKeH-
Hea BepxoBHoi Paau mo0 3aTBepAKeHHS IIporpaM €eKOHOMIYHOT0, HAYKOBO-TeX-
HIYHOTO, COIliaABHOT0, HAIliOHAABHO-KYABTYPHOI'O PO3BUTKY, OXOPOHH TOBKIAAS,
HASBHICTH Y CTPYKTYPi HapAaMeHTY KOMITEeTiB BiAIIOBiMHOTO Ipoialo, CTBOPEH-
HS ITapAaMEHTOM, V pasi HeobXiqHOCTI, BiAITOBIAHUX TUMYaCOBHX KOMICi# TOIII0.

Cepez 30BHIIITHBOIIOAITHYHUX (PYHKILIH IapaaMeHTy YKpaiHu nmepenyciMm Tpe-
0a BumianTH paTu@IKAIlil0o Ta AEHOHCAIlI0 ITapAaMEHTOM MiKHapPOMHUX IOTO-
BOpIB (HaZaHHS 3roAu Ha ix 000B’I3KOBICTE), MiXKITapAAGMEHTCHKI 3B’13KH1, HasIB-
HICTB BiANOBigHUX CTPYKTYp BepxoBHoi Pagu — komireTiB!.

Tpeba po3pi3HATH (PYHKIII ITapAaMeHTy 3a CriocobaMu i 3acobamMu ImapAaMeHT-
CBbKOi AigAbHOCTI. BaagHuMM DYHKIIAMU ITapAaMeHTy € 3aKOHOoAaB4a, IIPeACcTaB-
HHUIbKA, YCTAHOBYA (ZEp3KaBOTBOpPYA), (PYHKILS HAPAAMEHTCHKOTO KOHTPOAIO,
6r0mKETHO-(piHAHCOBA TOIIIO.

AoriyHuM € 3amporioHoBaHud B. TloropiankoMm momia BAagHUX ITapAaMEHT-
CBKUX (PYHKIIIM Ha OKpEMi IpyIiH: a) 3a criocobaMmu, hopMaMu OiIABHOCTI ITapAa-
MeHTY; 0) 3a 3acobamMu HiIABHOCTI mapAaMeHTy, TOOTO 3a 3acobaMu 3MiHCHEHHS
Baaau. Tak, BUEHHH 3a3HAYaE, 110 3a crocobaMmu, popMaMu MiIABHOCTI ITapaa-
MEHTY (3HiiCHEHHd HUM BAQ[U) BHUIIAGIOTH 3aKOHOAABYY, ITPEACTAaBHUIIBKY,
[EPKaBOTBOPYY Ta (PYHKINIO NapAaMEHTCHBKOI'O KOHTPOAIO, a 3a 3acobaMu
[iSIABHOCTI ITapAaMeHTy — OIoaKeTHO-(PiHAHCOBY, iH(OPMAaIIiiiHy, TEPHUTOPiaAb-
Hy Touio (crartd 85 KoHcTuTylii YKpainm).

MHOXXUHHICTD (PYHKITIH ITapAaMeHTy 3yMOBA€HA THM, III0 IIapAAMEHT, 9K i iH-
IIi OpTaHU Aep3KaBHOI BAAQH, Y BAACTHBUX HOMy popMax Oepe ydacTh y 3itic-
HeHHi 6araTbox (OYHKILH qepKaBU — SIK 00’€KTHHX, 3yMOBACHHX 3MiCTOM IisIAb-
HOCTi AepzKaBH (ITOAITHYHOI, EKOHOMIYHOI, COIiaAbHOI, KyABTYPHOI, €KOAOTIYHO]),
TaK i iHIINX, 30KpeMa TEeXHOAOTIYHUX, BAQAHUX (PYHKIIIHM (3aKOHOmaBYOi, ycTa-
HOBYOi TOII110)?.

[TincymoByIouHn BHKAQLeHe LION0 Kaacudikallili mapaaMeHTChKUX (PYyHKILIH,
HeOoOXiTHO 3BEpHYTH yBary Ha Te, III0 BCi aBTOPH, He3BaKAI0YU Ha Pi3Hi miaxoau
[0 IILOT'O ITUTAHHS, Cepel OCHOBHUX (PYHKIIIH HapAaMEHTY BHIIASIOTH 3aKOHO-
naB4y Ta (PYHKILIO ITapAaMEeHTCHKOT0 KOHTPOAIO.

3 ToYKH 30py Teopii yrpaBaiHH4, AisAbHICTE BepxoBHoi Panu Ykpainu moxxHa
po3ragnaTi 9K (PyHKIIOHYBAHHS KOHKPETHOI colliaabHOI cucTteMu. CAYIITHOIO
€ OIyMKa aBTOpiB, fKi 3a3Ha4aloTh, IO (PYHKIII 3a CBOEIO CyTTIO — Ile SBHIIA
He OJHOTO MOPANKY 3 (PYHKIIIOHYyBaHHSM. Peaaizaltia onHiei 3 HUX o3Hadae, I10

1 YkpaiHCRKHI MapaaMeHTapH3M: MHHyAe i cydacHe / 3a pexm. FO.C. Illemmryuenka. — K. —
1999. — C. 273; ITozopinko B. ®yHKIIil YKpaiHCBKOTro HapAaMeHTy. Bix HoMiHaabHOTO 10 peaabHOro / /
Bige. — Ne 2 (119). — 2002. — C. 17—20.

2 Koucrurymiitte mpaBo Ykpainu. / 3a pen. . 1o. H., mpod. B.®. [loropiaka. — K., 2000. — C. 421;
Iozopinko B. Tam camo.

85



Bicrnurx Koncmumyuiiinozo Cydy Ykpainu 1/2006

BiAOYBCS IIeBHUI KOHKPETHHH iH(oOpMalliiiHO-MaTepiaAbHO-eHepreTUYHUH 00-
MiH (I-M-E o6MiH) K MiXX eAeMeHTaMU CHCTEMH, TaK i MiK cucTeMoIo (I eAeMeH-
Tamu) i cepenoBuIeM. TakKuM YHHOM, (PYHKIIII COIliaABHUX CUCTEM 3aBXKIH Pe-
aAi3yIOTBCH He 3a OOIIOMOTOI0 APIOHINTNX, IPOCTUX (PYHKIiHM, a depe3 IeBHUM
I-M-E o0wMmiH, BiAIIOBiZHY TeXHOAOTII0 (DYHKIIOHYBaHHd. Byab-akuil Takuii ob-
MiH 9H pyx iHdopMalii B coliaabHI¥ CHCTEMi BXOAUTUME B TEXHOAOTIIO if pyHK-
LIOHYBaHHS i 03HAYATUME peaaizaliio akoicek ii dyHkiiil.

dyHKIIII mapAaMeHTy TiCHO IIOB’s3aHi MiXK CO00I0 i B CYKYITHOCTi CTaHOBASITH
LiAICHY CHUCTeMy OigAbHOCTI mapaameHTy. KoxkHa 3 HUX BiJirpae caMoCTidHY
POAB, ane MiK HUMM iCHYIOTH TiCHUH 3B’I30K 1 B3aeMofis, BU3HAUYEHi €IHICTIO
METH i 3aBOaHb l1apaaMeHTapusMy. 3aificHeHHsa Oyab-aKoi 3 PyHKIIiE 00yMOB-
AIOE peaji3allito IHITUX HapAaMEHTCBKUX (PYHKINN. 3MicT okpeMux (QOyHKILiH
ImapAaMeHTy, IX 0cOOAMBOCTI 3 HAa#6iABIIIOI0 IOBHOTOIO PO3KPUBAIOTLCH caMe y ix
B3aeMO/Iii.

Basyrounch Ha BHUIIEBUKAQNEHHUX 3araAbHUX IIOAOKEHHSIX, BepxoBHy Pany
Ykpainu Tpeba po3ragagaTH sK BAQOHUY opraH, SKUY 34iMCHIOE KEPIBHUIITBO Cy-
CIIIABHUMH i fep:KaBHUMHU CIIpaBaMH, peaai3ylodyu cBOi pi3HOMAaHiTHI (OyHKIII.
Ile MoxkHa OpPeACTaBUTH 9K NE€BHHM TEXHOAOTIYHMI Ipollec, B IKOMY KOXKHAa 3
dYHKIIH MOXKe peaaizoByBaTHCH TIABKH y B3a€MOMIi 3 iHINMMH.

BuBuYeHHd IIpalb HAYKOBILB, Y SKHX JOCAIIKYIOTBCS TpobaeMu (PyHKINN Hali-
BHIIUX IIPEACTABHUIILKHUX OPraHiB y KOHTEKCTI YKpaiHCBKOro Aep3KaBOTBOPEH-
Hs, aHaAi3 OigAbHOCTI YKpaiHCBKOTO MapAaMeHTY II0Ka3aAH, I1I0 y Po3pobili Teo-
pii pyHKIIIN TapaaMeHTy HaA3BHU4YaiHO BasKAUBE 3HAUEHHS Mae 30CEPEIKEeHHI
0cobAuBOi yBaru Ha (PYHKIILII TapAaMeHTCHKOI'0 KOHTPOoATO. [Tpu 3aificHeHHi nap-
AaMEHTOM BAAHOI MIFABHOCTI Ma€ e(PeKTUBHO PEeaAi30BYBATUCh (PYHKIld Iap-
AAMEHTCBHKOT'0 KOHTPOAIO, 8 KOHTPOABHA (PYHKIIiS CTa€ HEBiA' €MHOIO CKAAI0BOIO
IHIMUX TapAaMeHTCBKHUX (YHKIIH. [lapAraMeHTCHKHE KOHTPOAB PO3TASIAETH-
cd gK HeoAMiHHA yMoBa 3abe3ledeHHs] PeaAbHOI'o IIapAaMeHTapHu3My, sK HOro
IOpUANYHE BHPAXKEHHd. SIKII0 HABITh 3 TEOPETUYHOI TOYKH 30PY CyTO YMOBHO
VABUTH TaKe VIIPaBAIHHS, IO OXOIAIOE BCi (PYHKINI, 3a BHHATKOM KOHTPOAIO,
MOXKHa M00a4vYuTH, IO Y B3a€MO3B’I3Ky BOHH CTAHOBASATE CTIHKYy CHCTEMY, OOHAK
y IIPOIIECi COIiaABHOIO YIIPaBAIHHA caMe KOHTPOAb BHCTYIIA€ HEOOXiTHUM eae-
MEHTOM, SIKHMM NOB’I3y€ MiXK co00I0 iCHYyIOYI ITMKAU yrnpaBainHg. Lleil B3aemo-
3B’I30K OOYMOBAEHHH THM, IO IIPOLIEC YIPaBAIHHA CKAQIA€THCH 3 YIIPaBAiH-
CBKOT'0O BUKOHAaHHS, KOHTPOAIO Ta IIePeBipKH BUKOHAHHH, OLIIHKM PEe3yAbTaTiB.
TaxkuM YHMHOM, KOHTPOAB € HeoOXiMHOIO caMoCTiiHOI0 cTamico ynpaBainHg. Co-
LHiaABHHUM XK€ KOHTPOABb € OJHUM 3 KOMIIOHEHTIB MeXaHi3My AepKaBHOTO yIIpaB-
AIHHE B3araai.

IHKOAM B HayKOBi# AiTepaTypi 3ycTpidaeTbcd TBEPAKEHHH, 110 IIPUHITUII 110-
OiAy BAaOU 3aliepedye KOHTPOAb IIPEACTAaBHHUIIPKOTO OpraHy Hapoay 3a BHUKO-
HaBYOIO BAaIOIO. [lOCAIMIKYyIOUM 3a3HadeHy IIpobAeMy, IliKaBoO i [OIIABHO IIPO-
aHaAi3yBaTH MOTAIAN 3apyOizKHUX BUEHHX. Tak, BigoMi 3apyOixKHi JOCAIZHUKH
dyukiti napaamenty K. Yep, K. Baougeas, [. MeHi piniyde i HAItoA€TAUBO Bif-
CTOIOIOTH KOHTPOABHI ITOBHOBaKE€HHS IIapAaMEHTy i IIEPEKOHAHMBO MOOBOIATH
HeoOXimHIiCTh iHTeHcHpikarii #oro KOHTPOABHOI AigabHOCTI. IIpu mbOMy BOHHU
aKIIEHTYIOTh yBary Ha BeAWYEe3Hil poai mapaaMeHTy B 3[QiHCHEHHI KOHTPOAIO 3a
BUKOHAaBYOIO0 BAa0l0. Po3BuBarouu 11e nmoaoxkeHHd, K. BaoHmearb migkpecaroe,
110 ITapAaMEHT Ma€ BHUKOHYBaTH POABb IIOCEPEAHHUKA MiXX HaApOAOM i BUKOHAaB-
YOIO BAQIOI0 3 METOI0 BUSBAEHHSH CYCHIABHUX ITOTpeb i BpaxyBaHHS ixX y mmporieci

1 Beenenue B TEOPHIO TOCYAAPCTBEHHO-TTPABOBOM OPTaHM3AIMH COIMAABHBIX crcTeM / TTox ofm.
pen. E.B. Kybko. — K., 1997. — C. 40—41.
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OpUUHATTA pillleHb, a TaKOXK KPUTUKYBATH 1 KOHTPOAIOBATH BUKOHABYY BAAY,
KOAMU ii pillleHHS CIPUYHHSAIOTE TPYAHOLL, TpobAeMu i € HecupaBenauBuMu'. Ta-
KUM YUHOM, y IIpallgX 3a3HadYeHUX aBTOPIB KOHTPOAb abCOAIOTHO YiTKO i OHO-
3HAYHO BH3HAETHCH HEBIJ'€MHOIO (DYHKIII€I0 IapAaMeHTYy .

[Tpobaemu napaaMeHTapPU3My Ha HUHIIITHEOMY €Talli BEANKOIO Mipoio 00yMOB-
AeHiI 3MiHaMU y dopMax i MeTogax Cy4acHOTO yIpaBAiHHA cycmiabcTBoM. Of-
HIi€I0 3 BATOMUX NPUYHH TAKUX 3MiH CTAAO PO3IIMPEHHS 1 YCKAQTHEHHS (PYHKITiH
BHKOHAaBY0i BAQJH, 1110, B CBOIO Y€PIy, MaAO HACAIIKOM II€PEPO3IOIia IIOBHOBA-
JKEeHb MiXX HaWBUIIMMH BAQHUMH CTPYKTypaMH. JK pe3yAabTaT ypsa repebpasn
Ha cebe BeAWde3HUI 00CAT TOBHOBaXKEHbB IIOAO0 YIIPABAIHHS CYCHiABCTBOM. 3a
TaKHUX YMOB KOHTpoAbHa (byHKIiss BepxoBHoi Pamu Ykpainu, i, Hacamnepen,
KOHTPOAB 3a AiFIABHICTIO BUKOHABYOI BAaAu, HaOyBae BEAUKOrO 3HAYEHHS.

AnHaai3 nmuTaHb 3[4iHCHEHHS IMapAaMeHTOM YKpaiHu CcBoOixX (pyHKIIiHM IOKa3as,
110 KOHTPOABHA (PYHKILF (paKTUIHO IPOHUIYE BCi chepr AiTABHOCTI ITapaaMeH-
Ty YKpainu. Takull BUCHOBOK BUIIAUBAE 3 aHaAi3y IpolLleAypH 3AiliICHEHHS ITap-
AaMEHTOM CBOIX (DYHKIH, IPUHHATTI HUM PIIllIeHb.

[IpencraBHUIIBPKA (PYHKIlA NapaaMeHTy YKpaiHu € ofHi€lo 3 IPOBiAHUX i 3a-
Oe3rnedyeThCs, MIepeayciM, MKEepeAoM ITapAaMEHTCHKOI BAaAH, SKUM BHCTYIIA€E
6e3rocepeqHBO YKpPaiHCBKUI HApoX. K €IUHUN IPeACTaBHUK HAPOLY i BUpas-
HUK HOro BoAl mapaaMeHT YKpaiHU IIOBHHEH MaTHU MOXKAHUBICTB KOHTPOAIOBATHU
3aifiCHEeHHS nep3KaBHOI IIOAITHKH, a 0TKe, 3a0e3MeuyBaTH peaaisalliro e(peKTHUB-
HOTO ITapAaMEHTCBHKOr0 KOHTpoAIo. CaMe ToOMy HapoIHi AelyTaTH, BUCTyIIalo4yH
IIOBHOBasKHHUMHU IIPEACTaBHUKAMH YKPaiHCHPKOTO HapoaAy B IapAaMeHTi Ta Oyay-
41 YAEHAMM IIapAaMEeHTY, OTPUMYIOTH i 3MiHCHIOIOTh KOMIIAEKC IIOBHOBAXKEHB,
cepen SKUX OCHOBHHUMHU € Ti, III0 TIOB’A3aHi 3 peaasizariero oyHKIII mapaaMeHT-
CBKOTO KOHTPOAIO.

3 MeToI0 3Ai¥iCHEHHSI IPaBOBOTO PETYAIOBAHHS CYCIIABHUX BiTHOCHH Ha PiBHI
3aKOHY Hapon YKpaiHu obupae AWIlle OOUH IIOCTiMHHNI OpraH — MIapAaMEHT.
DYHKIF 3aKOHOTBOPEHHH € OIHI€I0 3 OCHOBHUX y Horo amigapHocTi. ITpu 3aitic-
HEHHi 3aKOHOAaBY01 (PYHKII] BaKAUBHUM € 3HaHHS 00’€KTHBHHUX (PaKTOPIB, SKi
BHU3HAYAIOTH CIIPABKHIO IOTPeOy B IPABOBOMY PETyAIOBAHHI THX YH iHIIHX CYy-
CHIABHUX BITHOCHH, CIIPSIMOBAHICTB IIBOTO peryAloBaHHsa. OQHNUM i3 3aco0iB mpa-
BOBOTO 3a0e3NedYeHHs NeBHUX CYCITIABHHUX BiIHOCHH € peaaizallis mapaaMeHTOM
KOHTPOABHOI pyHKIIi. CaMe 3aBAAKY 3AiMCHEHHIO ITIEPEBIPOK CyD’€KTaMU, YIIOB-
HOBasK€HHMMHU Ha BHUKOHAHHSA KOHTPOABHHX MOiH, BUABAAIOTBCS HEIOCKOHAAOCTI
YHMHHOI'O 3aKOHOJABCTBAa, IPOTAAMHHU V 3aKOHOaBYOMY PETYAIOBaHHI TUX YU iH-
IIIUX CYCIIIABHHUX BimHOCHH. Pe3yabTaTH KOHTPOABHOI MiIABHOCTI IIapAaMeHTY,
TIOPSAT 13 JOCAIIZKEHHSIMH, 1110 IPOBOAATHCH, € ITiACTABOIO IAT PO3POOKU 3aKOHO-
JaB4YUX MIPOIMO3UIIiH, IPOEKTIiB 3aKOHIB i BHECEHHH IX Ha PO3TAdj] IapAaMeHTY
cyb’eKTaMU 3aKOHOAABYO]I iHIIliaTUBH.

AnHaaiz 3akoHOmaB4oi migabHOCTI BepxoBHoi Pamu Ykpainu mo3Boasie mAiHTH
BHCHOBKY, III0 y IIpolleci 06TOBOpEeHHS 3aKOHOIIPOEKTIB y Oyab-gKitt cramii yum-
TaHHa BepxoBHa Pama Ykpainu 3mificHIoe Oe3mocepenHili BHyTpiapAaMeHT-
CBKHH KOHTPOAB L1010 ITUTAaHb, BUKAQIEHUX Y 3aKOHOIIPOeKTi. BHyTpilHi# map-
AAMEHTCBKUH KOHTPOAB 3[iHCHIOETHCA CTOCOBHO NOJAEPKAHHSA IPOLEAYPHU BHE-
CEHHs 3aKOHOIIPOEKTY, HOro IPOXOAKEHHH, CBOEYACHOIO HaJaHHA BHCHOBKIB
BiATIOBIAHMX KOMITETIB Ta iHIIUX MaTepiasiB HaApPOAHUM [AeIlyTaTam ToIro. Ta-
KHM YHHOM, 3AiHiCHEHHS TAaKOTO KOHTPOAIO Ma€ OCOOAMBO BazKAWMBE 3HAYEHHS,
OCKIABKH 3a pe3yAbTaTaMH YHUTaHHS ITapAaMeHT IIpuiiMae pillleHHS IIPo cXBa-

1 Pasmesennas memoxpaTus. COTPyIHHYECTBO M KOH(AMKT Mexay Ilpesumentom u Kourpec-
com. // Ilep. ¢ aura. — M.: IIporpecc, YHuBepc., 1994. — C. 158.
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A€HHSI OCHOBHHX IOAOXKEHb 3aKOHOIIPOEKTY, CXBAA€HHH 3aKOHOIIPOEKTY IIOCTa-
TeHHO, CXBaA€HHSI 3aKOHOIIPOEKTY B I[IAOMY — IIPUHHATTH 3aKOHY.

[as 3abe3medeHHS peaaizaliii mapaameHToM YKpaiHu 3aKOHOmaBY0I PyHKITIT
oTpibeH edpeKTUBHUI KOHTPOAB, 30KpeMa, 3a BiAIIOBIAHICTIO 3aKOHOIIPOEKTY
KOHCTHUTYLIHHOMY IIPUHIINILY BEPXOBEHCTBA IIpaBa, 3a BUKOHAHHAM /lepKaBHOI
IporpaMM PO3BUTKY 3aKOHOAABCTBa YKpAaiHH, PiYHHUX 3araAbHUX IIAQHIB 3aKO-
HOZABYUX PoOIT ToIo. [J0CBix IIEPEKOHANBO ITOKa3yeE, III0 CaMO II0 cOo0i IIpHii-
HATTH 3aKOHY HE peaai3ye IIOCTaBAEHUX 3aBJaHb LION0 PETYAIOBAHHS BiAIIOBia-
HUX CYCITiABPHUX BiIHOCHH, SIKIIIO He IIepeadadeHo MeXaHi3My Horo peaaizartii Ta
He 3abe3nedeHO ePEKTUBHOIO KOHTPOAIO 33 BIIPOBAXKEHHIM HOTO B JKUTTH.

TicHME B3a€MO03B’S130K iCHY€ MiXK 3aKOHOAAaBYO0I0, OI0IKETHO-(PIiHAHCOBOIO Ta
KOHTPOABHOI0 (DYHKILIIMU HapAaMeHTy YKpaiHu, 0 AicTae BUAB y peaaizartii
BIAIOBiAHUX NOBHOBaXKEHb ITapAaMEHTY. 30KpeMa, 3aTBePAKEHHA [lepKaBHOTO
OromkeTy YKpaiHU Big0yBaeThCH IIIASIXOM YXBaA€HHS ITAPAAMEHTOM BiAIIOBiIHO-
o 3aKOHYy, IO 3AiMCHIOETBCH B pe3yAbTaTi peaaizariil 3akoHomaB4oi (PyHKILT
BepxoBHoi Panu Ykpainu. Peaaidyrouu IoBHOBazKeHHS y Or0zKeTHO-(DiHAHCOBIH
cepi, mapaaMeHT YKpaiHM KOHTPOAIOE BHKOHAHHS OEPXKABHOIO OIOMKETY,
OpuiiMae pillleHHd HIoA0 3BiTYy PO HOro BUKOHAHHS TOIIO.

Peaaisyroun ycranoBuy yHKIII0, BepxoBHa Panga Ykpainu dpopmye abo Oepe
y4acTh y (bOpMyBaHHI Pi3HUX OPraHiB Aep:KaBHOI BAQIH, a TAKOXK ITapAaMEHT-
CBbKHX OpraHiB — KOMITeTiB, TUMYaCOBHUX CIIEI[IaAbHUX Ta TUHMYaCOBUX CALYUX
KOMicili, mpu3Hadae Ta 3BiABHSE 3 IIocaau YIIOBHOBazKeHoro BepxoBHoi Pamu
YkpaiHu 3 npaB AIOAMHH, TOAOBY Ta iHINHNX 4YAeHIB PaxyHKoOBOI mmasaTH, €Ki, B
CBOIO 4epry, 3AiHACHIOIOTH (PYHKIIIO IapAaMEHTCHKOI'0 KOHTPOAIO.

AHaai3 KOHCTUTYILIHHUX IIOAOXKEHD IIOKAa3ye, 110 peasilzallis 30BHIIIHBOIIOAI-
TU4YHOI (PYHKIIi Y BUTASAl HaAaHHS 3rOAH Ha 000B’I3KOBICTh MiXKHAPOIHUX I0-
roBopiB YKpaiHu, ix patudikallisa Ta JeHOHCAIlid TiCHO IMeperAiTaeThbCcd i3 3maiH-
CHEHHSM 3aKOHOMaB4YO0l Ta KOHTPOABHOI (DYHKIIM IapaaMeHTy. YKAaIaHHIO
MIXKHAPOJHUX JOTOBOPIB, HAJAHHIO 3TOAN Ha IX 0OOB’SI3KOBICTH IEpPEAYy€E KOH-
TPOABHA MiFIABHICTH 3 IIUTaHb BiamnoBiaHocTi moroBopy Koucrutymii Ykpainu.
B3aeM03B’d30K 30BHIIIIHBOIIOAITHYHOI, 3aKOHOAABYOI Ta KOHTPOABHOI (DYHKILiH
BHIIAMBa€E TAKOXK 3 HEOOXiMHOCTI rapMoHi3allil BHyTPIIIIHEOTO 3aKOHOAABCTBA 3
HOpMaMU MiXKHaPOAHUX JOIOBOPIB, 3rofa Ha 060B’I3KOBICTh SKUX HanaHa Bep-
xoBHOIO Pamoro Ykpainu y hopmi 3aKoHY (dacTuHa nepia crarti 9 Koncrurymii
Ykpainu).

EdexTuBHy i mitioBy peaaizaitito pyHKII{ TapaaMeHTCHKOT0 KOHTPOAIO 3a6€3-
neudye iHdopmarifina PyHKII mmapaamMeHTy. [IpoBezmeHe MOCAIIZKEHHs ITOKa-
3aA0, III0, Peaai3yrodu HazBaHy (QYHKIIiIO, IapAaMeHT, 3 OQHOI'O0 OOKY, OTPHUMY€E
HeoOXinHy iHdOpPMAaIlif0 CTOCOBHO AiSIABHOCTI IiIKOHTPOABHUX HOMY CyO’€KTiB,
a 3 Opyroro, momupioe iHPOpMAllil0 CTOCOBHO PEe3yABTATIB CBO€I KOHTPOABHOL
OiSIABHOCTI Ta, B pas3i BHABAEHHS IOPYIIEHb 3 OOKY ITiTKOHTPOABHHX Cy0’€K-
TiB, — IIPO 3aCTOCYyBaHHS BiAIIOBIIHUX 3aX0AiB IION0 YCYHEHHSI IIOPYLIEHb.

TakuM YHMHOM, HapAaMEHTCBKHUH KOHTPOAb, BHUCTYIIAaIOYM dK CaMOCTiliHa
dyHKIig BepxoBHoi Pagu Ykpainu, BomHOYAaC MOKe OYTH CKAQLOBOIO i CIIOCOO0M
3nificHeHHd iHIMX (QYHKIIH nmapaamMeHTy Ykpainu. HaaexkHe 3pificHeHHS mnap-
AQMEHTOM KOHTPOABHOI (PyHKIIT 3abe3redye peasbHICTh IPeNCTaBHUIILKOI, 3a-
KOHO/IaB40i, yCTAHOBYOI Ta BCiX IHIINX Horo OyHKIIN.
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OEPXABHO-KOH®ECIWHI BIBHOCUHMN:
€BPOMENCbKUN KOHTEKCT

. ®eptouex,

rOfIOBHWUIN KOHCYNbTAHT YNpaBniHHS NpaBoBOl eKCrnepTnan
KoHcTtutyuiHoro Cyay Ykpainu

[Tanma Pumcekuti IBan [TaBao II HaroaoIyBas, 110 Y €BPOIIEHCHKOI €THOCTI —
XPUCTUSHCHKE KOPiHHS, ITI0 CTHAB MHUCAEHHS €BPOIEeHCbKUX HAPOiB chopMoBa-
HUH IT1i1 TAMGOKHUM BIIAMBOM XPHUCTHSHCTBA. | HUHI BiH iCHy€ B colliyMi He3aaexX-
HO BiJ CTyIIeHH peAirifHoCTi #oro 4aeHiB.

[TapaamenTcbka Acambaes Pagu €Bponu peKoMeHayBasa BKAIOYHUTH 10 KoH-
CTUTYLIi €BPOIH 3ragKu IIPO €BPOIIEHCHKI PEAIriiiHI Tpaaullii 9K HiIBAAUHHU AIO-
CBKOI TiHOCTI, TIpaB AIOAMHU ¥ €THYHOT'0 KOPiHHHA €BPONeHChKOi iJeHTUYHOCTI.
Y mpeambyai [IoroBopy, II10 BCTAHOBAIOE KOHCTHUTYIIIO 1ag €BpoOIIH, HaeThbCd Ta-
KO IIPO BasKAUBICTb KyABTYPHOI, peairifiHoi Ta ryMaHicTH4YHOI ciaminuHu €B-
PpoItH, Ha OCHOBI K01 chopMyBaAUCs YHiBEepCaAbHi IIIHHOCTI — HEZOTOPKAaHHI U
HEBIOUyKyBaHi IIpaBa AIOACHKOI ocobucTocti, cBoboma, AeMoKpaTid, piBHICTE i
IIpaBoBa AepxKaBa.

9K pomOBYy 03HAKY, «BPOXKEHY PUCY» 3aXiMHOI IIUBiAi3allii BU3HAYAAN XPUCTH-
aacTBo T. [Tapconc i I1. Beprep. «<Katoaunmuam, — sk 3a3zHadae M. [lleBueHKo, —
II0 CyTi, CTBOPUB Cy4YacHYy 3aximHy IuBiaizariiro. HaBiTh y cBoi#f mporecTaHT-
CBKil irtocTaci, gKa BiIKUIa€ KaTOAHIILKY O0PSIOBICTD i 1IEMOKPATHU3YE IIPOCTIp
Bipu, 3axiguuii CBIT 3aAHIIAETHCS 3aA€KHUM Bill CTPYKTYPHHX O0COOAMBOCTERH
KaToAUIIU3MY» [1].

Y mexax KOHIIeHIii «<KOH(MAIKTY IuBiAi3aliti», Bucynyroi C. XaHTiHITOHOM,
PeAIriiHUN YUHHUK PO3TAIAE€ThCA 9K TaKHH, 1110 Ma€ aKTyaAbHe 3HA4YEHHS Yy
Iponeci camoinenTUdikarii €EBponu, 0COGAHBO ITicAd 3aKiHYEHHS «XOAOTHOI Bifi-
H». Tak, BaKAUBUM 3aBOaHHAM 3axigHoi €Bpory, K BBaxKaioTh C. XaHTIHT-
ToH i M. T'oBapz, € «BTATHEHHS HapodiB LleHTpaabHOI €Bpony B Hallle (3axiTHO-
eBpornelicbke — P. I.) KyApTypHE Ta EKOHOMidHe CIiBTOBAapHUCTBO, A0 SIKOTO BO-
HU 10 IIpaBy HaAeXaTh: 3HOBY IOB’a3aTu AoHIoH, [lapuxk, Pum, MiouxeH, Aeii-
nur, Bapmasy, IIpary Ta BygmamemT [2]. [Jo TaKOro BHCHOBKY MHCAUTEAIB
HiABOAUTE TOH (PaKT, 110, HA iX IEepPEeKOHAHHY, KYABTYPHUN KOpAOH €BPOIU Xa-
PaKTepPU3YEThCA 3aXiTHUM XPHUCTHUSHCTBOM (KATOAHMIIM3MOM Ta IIPOTECTAHTH3-
MOM) i BU3HA4YaEThCS Ha OCHOBI «CTapOAaBHBOI'O KyABTYPHOI'O po3aaMy Mix 3a-
xomoM Ta CxogoM» — «BEAHMKOT'O PEAITMiMHOI0 PO3KOAY MiXK CXiZHOIO Ta 3aXiMHOIO0
nepkBamm» [3].

BaraTo cToAITH TOMY, IK CTBEPAXKYE NPE3UAEHT AUTBU, AUTOBISIM JOBEAOCH
obupaTty MixK «IBOMAa ILHMBiAi3alligaMu» i BOHH «BiiaaW IlepeBary AATHHCHKOMY
CBITOBI, IPUHHIAN PUMCBKE IIPABOCAAB’S 1 06pasu popMy AepP3KABHOTO AALY, 3a-
CHOBaHy Ha 3aKOHI» [4].

3rigHo i3 3aIPOIOHOBAHUM IIiIX0/I0M 3€MAiI KOAUIIHBOI ABCTPO-YTOPIIUHY, a
TakoxX IToapIi i [TpubaaTuKY BimHeceHo mo 3aximHoi €BpomnH, a iHIi CXigHO- Ta
[IiBAEHHOEBPOIIEeHChbKI KpaiHu 3aauIIaroThcd 3a ii MexkaMu.
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JIOCHUTBH 4aCTO AYHAIOTh BUCAOBAIOBAHHS IIPO Te, 10 «peAiriuui noaia €Bpo-
nu Ha «3axim i «Cximy He TIABKHK He 3HHKA€E, a 3 4aCOM ITOTAMOAIOETHCS. BiH Ku-
BHUTBHCH 33JaBHEHUMH aHTHKATOAWUIIBKHMHU Ta aHTHUIIPOTECTAHTCHKUMH CaHTH-
MeHTaMH Ha Cxo/i i Hepo3yMiHHAM, a iIHKoAU HebazkaHHAM 3po3yMiTu Cxin — Ha
3axopai. [IBi XpUCTUSHCHKI KyABTYPH €BPOIIH — 3axifHa i cXiiHa — 3HAIOTh OHA
IIPO OHY HAATO MaAo, i It B3a€MHa Heobi3HaHiCcTE — Hebe3reduHa IepernoHa Ha
IASIXY 00 o0’emHaHOol €Bporm» [5].

Huska cxigHoeBponeMcbKUX KpaiH, IepeBazkKHO IpaBocAaBHUX (PymyHnia, Boa-
rapisg, YkpaiHa, geski iHIIi), aKTUBHO CaMOiZeHTHU(MIKYIOTbCA 9K JacTUHA €B-
POIIH Ta IOCTYIIOBO iHTETPYIOTECS B i iIHCTUTYTH, y 3B’3KY 3 YHM IIOCTAIOTh IIPO-
OaeMu 30epeskKeHHd i PO3BUTKY TPAAUIIHHOTO CIIOCOOY ZKUTTA HAPOMIB IUX
KpaiH. A ToMy, SKUM OyTH €BporeticbkoMmy Cor03y B MaiiOyTHEOMY, II1e HAAEIKUTH
BHU3HAYUTH. TUM 4HacoM, IIOUIYKH (POPM B3a€EMOil €BpPOIEHCHKUX CyOIMBiAiza-
Li#i, imeoaorii po3BUTKY, Ka Hazasa 6 HOBOTO AUXAHHS CTApPOMy KOHTHHEHTY,
TPUBAIOTh.

[Tporiec cekyagpusaliii 3yMOBHUB PO3BUTOK i YTBEPIAXKEHHS B CYyCIIiIABCTBaX 3a-
XiJHOEBPOIIEHCHKHUX KpaiH CBITCHKOI KyABTYPHOI CUCTEMH, SIKa IIOCTYIIOBO MOHO-
I10Ai3yBaAa OCHOBHI CyCHiAbHI iIHCTUTYTH i Ilociaa IIaHiBHE MiClle B CYCHiABCTBI.
PesyAbTaTOM IIHOTO IIPOIIECY CTAAO BH3HAHHA CBOOOIN COBICTI HEBil' € MHUM IIpa-
BOM AIOIMHU Ta BIiAIIOBiIHA MO3ULIiS AEeP3KaBU y pPeAiriiHill cdepi, 9Ky MoxKHA
BUBHAYUTH SIK ITO3ULLF0 OE3CTOPOHHBOIO CIIOCTEpPiraya, 110 AeMOHCTPYE HeHTpa-
AITeT y IUTAHHAX CBITOTASIHUX II€PEKOHAHb.

CBiTCBKA KyABTYypa, OOHAK, HE 3MOTrAa IIOBHICTIO IIOTAMHYTH KOMIIAEKC pPeAi-
MifHUX BiTHOCHH, cepel SKUX — 1 TpaaullifiHi hopMHU peairifHOro XKUTTHI Cy-
criabcTBa. AmzKe icTopia KpaiH 3axigHoi €Bponu HEPO3PUBHO IIOB’I3aHa 3 Ti€lo
YU IHIIIOI0 XPUCTUAHCHKOIO TPAIHUIIIEI0 (I€PEBAXKHO, 11 KATOAUIIU3M YU IIPOTEC-
TaHTHU3M), SKa CBOTO 4acy Bifirpasa BasKAUBY Aep3KaBO- i KYABTYPOTBOPYY POAb
(B AHraii — e anraikaucTBo; B ABctpii, ITaaii, Icnanii, ITopryraaii, ®panriii —
KaToAuIIM3M). HacTo Iie He ofHAa, a AeKiAbKa peAiriiHux Tpaauliil (9K, HaIpH-
raan, y Himewunni ta ®inaaumii).

Kpim Toro, y XX CTOAITTI HEe 3HUK IHCTHTYT ILIepKBH, 30eperauncs ii roA0BHi Tpa-
OUILI i CTPYKTYPH, a TaKOXK BIIAMB — Xai i 3HAYHO MEHIIINH ITOPiBHAHO 3 IIOIIe-
penHbolo o600 — Ha CYCHIABCTBA, KyABTYpPY 1 HaBITBH HOAITHKY [6]. K muiie
P. BiTHOy, IIlepKBa 3aAWIIHAA 3a COO0OI0 OOOB’SI30K «TPAHCAIOBATU OIIOBimi», SKi
3abe31e4yIoTh 6e3IepepBHICTh Tpaaullii i TepeHoCaTh MUHYAE B cydacHe. Lle Bu-
HATKOBO BazXAWMBa (OYHKIIS, Bifl IKOI 3aA€KUTH 30€peRKEeHHS XPHUCTHUIHCBHKOI
iIeHTUYHOCTI B MalOyTHBROMY [7].

Came Taka CBO€pigHA CYKYITHICTH (paKTOpPiB BIIAMHYyAa i Ha XapakTep HAep-
JKaBHO-KOH(eCIHHUX BifHOCHH vy 3axinHiit €Bporri. [Topgasn i3 BUBHAHHAM ITPUH-
Uy cBoboay COBICTi i peairii, y mepeBaxkHi¥ GiABIIIOCTI €BpoIe#icbKUX KpaiH
(Aumoppa, Beaukobpuranis, Hopserig, [dauisa, [Beris, ®inagamisa, ITaaig,
Icniania, Icaaunisa, Ipaanngiga, Maasra, MoHako Ta iHmIi) neBHi KoHdecii 36epira-
IOTh CTATyC Aep3KaBHOI (HalioHaABHOI, odiliiiHoi) peairii (uepkBu), abo ix BU-
3HAHO (Oe-fope 4u ae-pakTo) TPAAUILIHHUMU.

I xoua «(peHOMEH HAIliOHAABHOI IIEPKBU BCE YaCTillle CIIPUNMAa€EThCAI B iCTOPU-
KO-KyABTYPHOMY KOHTEKCTi, OCKIABKM 3B’d30K XPHCTHUSIHHWHA 3 BipOBH3HAHHAM
CBOIX 0aTBKiB BTpaTuUB (paTaAsbHHH XapakTep» [8], MOXKHA CTBEPIKYBATH, IO
OepzKaBHO-KOH(ECIHHUM BimHOCHHAaM OiABIIIOCTI KpaiH 3aximHol €Bponu mpu-
TaMaHHi IOMITHUN 3B’I30K MiXK TpPagULliHHUMU I[IepKBAMHU Ta AEeP:KaBOIO i, BiI-
IIOBiHO, NIE€BHA «iepapxi3allia KoHdeciiHol kKapTu» [9]. A. Mopo3oBa Ha3uBae
11e# 3B’130K IapTHEPCTBOM 0co0AMBOTO poay [10], ske m03BoAsIE LIEPKBi i Aepka-
Bi B3a€EMOIIATH V Pi3HUX chepax KUTTEAIIABHOCTI CyCIIiABCTBA.
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«€BaHreAidHa AIOTEepPaHChbKa peairisa, — mporoaomrye Koncruryuia HopBe3bko-
ro KopoaiBcTBa, — € odilifiHOIO Aep:KaBHOIO peairiero. Memrkaniii, gki ii cmo-
BiAyIOTh, 3000B’I3aHi BUXOBYBaTH Ha ii mocTyAaTax cBoix miTei». 3rigHO 3 4aCTH-
Hoto apyrorpo crarti 44 KoHcruryuil Ipaanail gep:xaBa BH3Ha€E ocobavBe 3Ha-
YeHHd CBATOI KaTOAMIIBKOI alloCTOABCBKOI PUMCBKOI HEPKBHU K XPaAHUTEABKU
peairii, aKy croBinye 3HauyHa 6iabricTs if rpomansaH. Koucruryiia KHa3iBcTBa
Aupoppa rapaHTye KaTOAUIIBKIM IepKBi mMiaTpuMKy ii 0ocoOAMBHX BiTHOCHH 3
[ep3KaBOI, 3aCHOBAHUX Ha aHOOPPCBKiH Tpamuiiiil. «OpraHu mmyOAidHOI Baa-
mu, — #nereea B Koucrutyil [crianii, — moBUHHI OpaTu [0 yBaru peairi#ixi Bi-
PyBaHHS iCIIAHCBKOTO CYCIIIABCTBa 1 HMiATPUMYBAaTH BiHOCHHH CITiBIIpalli, III0
BUIIAUBAIOTH 3 IIbOTO, 3 KATOAHIIBKOIO IIEPKBOIO Ta iHITUMHU KOHMECIIMU.

Iepapxizarisa KoH(ecifiHOI KapTH y 3axigHill €BpoIri IpIMo BUIIAUBAE 3 0CO0-
AWBOTO ITPABOBOTO CTATYCy OKPEMHUX KOHMECIH (IIepKOB) i BUABASIETHECA Y AUdeE-
peHIifoBaHOMY MiAXoai [0 peairifHuX opraHizalliff 3asexXHO Bif iIX CyCHiABHOI
Baru. KoHcTtuTylia ABctTpii, 30KpemMa, BCTAaHOBAIOE, III0 KOXKHAa BU3HAHa 3aKO-
HOM IlepKBa abo peairiiiHe TOBaApUCTBO Ma€ IPaBO HA BAACHI IMyOAIYHI peairiiini
Oii: caMoCTiiHO BH3HA4YaTU MOPSAOK i 3MiHCHIOBATH yIpaBAiHHS BHYTPIIIHIMU
cmpaBaMU, MaTH y BAACHOCTI OyaiBAi ¥ poHIU Ta KOPHUCTYBATUCH HUMU Y CBOi#
KyABTOBiM, BUXOBHIH, OAaromiMHUIBKI# migabHOCTi. [IpUXUABHUKAM He BHU3HA-
HOTO 3aKOHOM peAirifHOro BUeHHS M03BOASETHCH BiAllpaBA€HHd AOMAIIHIX pe-
AITIMHUX 0OpSAMiB, IKIIIO OCTAHHI HE CyllepedaTh 3aKOHY i MOpaAbHOCTI. BinmiH-
HOCTIi Yy IPpaBOBOMY PEryAIOBaHHI CTATyCy pPeAirifHHUX opraHizallii 3aaeKHO Bif
KiABKOCTI IX YA€HIB i CyCIIIABHOTO BIIAUBY iCHYIOTh TaKoXK y HimeuyunHi.

OkpeMHuM HOPHUKAQZOM Cepel €BPOIEMCHKHX KpaiH € PpaHIlidg, Ae BiACYyTHA
oInmcaHa IPaKTHUKa JAep:KaBHO-KOH(MeCiHHNX BinHocHH. OnHAaK (hpaHIly3bKa MO-
[eAb TAaKUX BiJHOCHH, 9K nigrpecatoe . [loHKiH, He € rapMOHINHOO 1Ad 11i€] Kpa-
iHu, a baraTo B YoMy HaB’d3aHa 330BHi. [Ipo e cBimuaTs nmopii, ki BimOyBasuca
TYyT HaBKOAO IIPHUHHSATTS HOBOI'O 3aKOHOMABCTBA, III0 PETYAIOE MiFABHICTBE pe-
Airifinux ob’emHanb [11].

KoncTuTy1ii 6aratrbox €BponefiCbKHUX AepKaB MICTATH IIOAOKEHHS 3 SICKpa-
BUM peairitHuM 3abapBaeHHaM: KoHctutTylia IpaaHail mouynHaeTbCI CAOBaMHU
«B im’a IIpecBaroi Tpiimir; «B im’a BecemoryTHboro I'ocrionar, «yCBiZOMAIOIOYH
BiAmnoBimaabHICTE niepen TBopiem» — y nipeambyai Koucruryii [IIBeiiapcbKoi
Koudenepariii; «ycBimoMAmoO0OYH BiANIOBigaAbHICTE Iepen Borom» — y mpeambyai
Koucrurynii Ykpainu ta OcHoBHOro 3akony ®PH. ToMy KOHCTHUTYIIiI0O MOXKHAa
PO3TASIIATH HE AWIIIE SIK IIPABOBHH aKT, a ¥ IK JOKYMEHT i3 CyTTEBHUM CBIiTOTASI-
HUM HaIlOBHEHHSIM, 1110 HE MOXKe He BijoOpazkaTH OCHOBHI CMHCAOXKHUTTEBI 3aca-
[y OyTTd BimnosimHOro Hapomy (Hartii).

3 BU3HAHHSIM OPUHIIUITY CBOOOAM COBICTI B 3aXimHUX KpaiHax, e HAsIBHi Aep-
JKaBHi peAirii, ToAepyIOTbCS TAKOK iHIII BipyBaHHS i rapaHTYEThCSI OMHAKOBE
CTaBA€HHS 10 HUX. Ha BimMiHy Big mepskaBHOI, TpagulliliHa IepKBa (peairis)
He IIPOTOAOIIYETHCS OQillifHOIO B AepKaBi, OMHAK IIocigae 0cobAMBeE Miclie B Cy-
CITIABCTBI, SIK€ AOTiYHO BUIIAUBAE 3 Tpaaullili meBHOro Hapony. [IpoTte iHIIIUM pe-
AITIHHUM TpyllaM HaaaeThCd PiBHUI 3aXHCT IIepen 3aKOHOM. Y OyaIb-9KOMY pasi
0COOAMBI CTATYCH BiAIOBIAHUX IIEPKOB 03HAYAIOTH a00 32 MEBHUX YMOB MOXKYThb
O3HaYaTH HAJAHHS IM [edKUX IIPHUBiaeiB 3 60Ky AepKaBH, 3yMOBACHUX 3raaHU-
MU IIpUYHHaAMH, B TOMY YHCAl ¥ (piHaHCyBaHHI, peaaisallii [edKUX COIiaAbHUX
pyHKILIH.

I rakuit miaxia wiakom gomycrumuii. e I'. AeGoH HaroaouryBas, III0 HAPOI
3MIHIOETBCH TO/i, KOAW 3MiHIOETBCS CIIOCIO Hioro po3yMiHHS i, IK HACAIZIOK, MHC-
AeHHd 1 migabHOCTI [12]. ToMy HiBearoBaHHS 6araToBiKOBOIO KPEATHBHOTO BIIAH-
BY TPaAHUIIMHUX AT IeBHOI KpaiHu KOoHeCi Ha CyCHiAbHE KUTTS CTBOPIOE 3a-
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rpo3y HOBHOIIIHHOMY iCHYBaHHIO HalliOHAABHOI KyABTYPH, a OTKE, MOXKe MaTH
BIAIIOBIHI ITOAITHYHI HACAILIKH.

3HaKOBUMH B IIAAHI TAKOT'0 XapaKTEPHOTO JIAd fepxkaB €Bponeticbkkoro Coro-
3y PEeryAloBaHHS OepP3KaBHO-KOH(ECIHHNX BIMHOCHH € IO3HIlii €BpomnefchbKoi
Kowmicii Ta €Bponeiicskoro Cyay 3 IpaB AIOUHH — YCTAHOB, CTBOPEHHUX A BU-
KOHaHHS [lep)KaBaMHU-yIaCHUIIMHU 3000B’d3aHb, IlepeadadeHux €BporeicbKoi0
KoHBEHIIi€l0 IIPO 3aXUCT IIPaB i OCHOBHUX CBOOO/ AIOAUHU, CTATTH 9 SKOi BU3HA-
Jae IIpaBO KOXKHOI AIOAUHHU Ha CBOOOMY AYMKH, COBICTI i peAirii Ta BCTaHOBAIOE
IIepeAik JOIyCTHMHUX 0OMeXKeHb IIbOTo IIpaBa.

€Bponeticbka KoMmicis Haroaomrye, 1110 HasgBHICTh AepzKaBHOI peairii cama 1o
coli He HepelIKoazXKae peaaisallii mpaBa, 3akpinmaeHoro y ctarti 9 KoHBeHIii:
«CucTeMH 3 IepKABHOIO PeAiriero cami 1o cobi He MOXKYTh BBazKaTHUCS TAKUMH,
10 HOPYLIVIOTH cTaTTio 9. HacmpaBmi 3k momibHUM ycTpill icHyBaB y 6araTbox
JepkaBax-yJaCHHUISIX 3a10Bro 10 po3pobku # mingnucanHg Konsenii» [13]. Ta-
Ka IIpaBoOBa I03ULlis BUKAAZleHa TaKoXK v pieHHax Cyny i Komicii crocoBHO TO-
To, 10 AepzKaBHE 3aKOHOAABCTBO, JO3BOATIOYH II€PKBaM 3aIllpOBaAXKyBaTHU CIIe-
IiaAbHi ITogaTKH, He Hopyulye craTTio 9 KonBeHITii.

¥ cupasi [dap6i nporu IBemwii Cyn He 3anepedyBaB IpoTH 30upanHsa [IIBers-
KOI0 AIOTE€PaHCBHKOIO IIePKBOIO BCTAHOBAEHOTIO JIEp3KaBoIo ntofgatky [14]. ¥ cupa-
Bi E. Ta G. R. mpotu ABctpii Komicisa 3po6raa BUCHOBOK, III0 PUMO-KATOAHITBKA
IepKBa Mae€ IIpaBo 3a IIOCEePEIHUIITBOM AepKaBU HAKAQIATH PEAIrifiHi mogaTKu
Ha pUMO-KaToAHKIB [15]. ¥ cnpasi 'orrecman npotu IlIBeiinapii Komicia Bu3na-
Aa, 10 MIBeHNapChbKUY ypsa MOKe BUMaraTH Bifl TpoMa/isgH CIIAaTH 3ab0oprosa-
HHUX PEAINIHHUX NOAATKIB Ha KOPHUCTh PUMO-KATOAHUIIBLKOI IIEPKBH He3BaxkalodHu
Ha Te, III0 3as9BHUK, 3a HOr'0 cAOBaMU, JaBHO 3aAUIIHUB KATOAUIBKY Bipy [16].

AMepHUKaHCBKI OCAITHUKHU Ta IIPaBHUKH, CIUPAIOYNCh Ha BAACHUM MOCBIZ,
YacTO KPUTHUKYIOTH IOAIOHI pillleHHs 3ralaHuX €BPOIeUChKHUX iHCTUTYILI#. Haii-
JacTinle ¥aeThcd Mpo iX ynepenkeHiCTh M0N0 HeTPAAUIiMHNUX peAirift Ta mpu-
XUABHICTB 10 peairi#t odimitinux [17].

ABTOpHuTeTHa €BpOIleMchKa opraHisailis — [lapaaMeHTCbKa Acambaesa Pamu
€BpPOIH — Y AESIKUX CBOIX PE30AOISIX i peKOMEHIAIlisIX HEOHOPA30BO 3BepTa-
racs o mpobaeM, MOB’I3aHUX i3 30epeKeHHAM Ta PO3BHUTKOM TPaIUIiNHUX
KYABTYp LIASXOM CTBOPEHHS HEOOXiMHUX YMOB mad X ycrimiHoi B3aeMmomil Ta
CHIABHOT'O HOCTYILy. AcambAesl TAKOXK HAIIOAETANBO BHCAOBAIOBaAa CBOE PO3Y-
MiHHYA HeobOXiqHOCTI 3ampoBa/zKeHHs ab0 BiJHOBAECHHS TApPMOHIMHUX BiHOCHUH
MiK PeAirifHUMH IHCTUTYLIAMH i AepkaBaMu. Ha 1IUX MUTaHHAX 0COOAHMBO aK-
LeHTyBaAu yBary Pekomenaartia 1212 (1993) «Illogo peairifiHoi ToAepaHTHOCTI B
JIE€MOKPATHYHOMY CYCITiABCTBI», PekoMmenaartia 1396 (1999) «Peairia i nemokpa-
Tish», Pekomenpgaria 1412 (1999) «(dllomo mpoTHIIPaBHOI AiIFABHOCTI CEKT» TOILO.

[IpobaeMa CeKT Ta HOBITHIX peAiriiHUX pyxXiB cTasa TakKoX IipeaMeToM Peko-
MmeHparnii [TapaamenTcpkoi Acambael Pagu €Bponu 1178 (1992) Ilpo cekTH i HO-
BiTHI peairiiini pyxm». ITicaa noxiit y dppaHIy3spkoMy Micti Bepkopi, ne 3aruHyau
16 aroneit, €Bponedicbkuil [TlapaaMeHT, KepyOUHUCh Ha3BaHoO0 PekoMeHalielo,
HIpUHHAB ITocTaHOBY «IIpo ceKTH B €Bpomir. Y IbOMY aKTi €BpollapaaMeHT, 30-
KpeMa, 3aKAUKaE AepKaBU-YIaCHUII Ta IX ypaau He HaJaBaTH CTaATyCy PeAirif-
HOI opraHizalii aBToMaTH4HO, a CIIo4YaTKYy II€PEeBIpHUTH, YU € YMHHI B HUX [IOAAT-
KOBi, KPUMiHaABHI Ta CyIOBO-IIPOIleCyaAbHI 3aKOHH MJOCTATHIMU IAd IIOIepe-
JPKEHHs MOXKAMBOCTI BUMHEHHS CEKTaMH IIPOTHIIpaBHUX mii. [lepenbadaernca
TaKOXK ITOCUAECHHSI B3a€EMHOr0 06MiHy iH(opMalli€o Tpo (peHOMEH CeKTaHTCTBa
MiXK AeprKaBaMHU-yIaCHUIISIMU.

OT:ke, MOXKHa BU3HAYUTH II€BHi 3araAbHi OPi€EHTUPU OAepP:KaBHO-IIEPKOBHUX
BiHOCHH y €BPONEHCHKUX KpaiHax «crapoi meMmokpartii». CBoboxa coBicTi i pe-
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AIrii 3yMOBHAA CITIABHY IIPaAKTHKY BCiX €BPOIIEUCHKUX KpaiH — ileoAoTriYHUY Hell-
TPaAiTeT AepzKaBH MIOA0 CBITOTAIIHUX [I€PEKOHAHB CBOIX TPOMA/IsSH, SKHH, IIPO-
Te, Tpeba BiApi3HATH Bif irHOpyBaHHH Ta He3aiHTepecoBaHOCTi. [ep:KaBa 3axu-
II1a€ peAirifiti popMu KUTTS TpoMaasgH. AAe BOHA rapaHTye OCOOAUBY ITiATPHM-
KY THM PEAINiHHHUM TpaaullisaM, i BIAMBOM SKHX 6yA0 chopMOBaHO KyABTYPY
Hapoay Ta CyCIIiABCTBA.

[Ticaa posnany CPCP i cucremu BapiaBchkoro [JoroBopy Inepen AepzKaBamMUu
LentpasrHol Ta CxigHOI €BpOIK 00’€KTUBHO IOCTasa mpobAeMa yCBiIOMAEHHS
CcBO€1 HAITIOHAABHO-KYABTYPHOI iIeHTUYHOCTI. Y 3B’d3KY 3 IITUM [Jep3KaBHA ITOAITH-
Ka y KoH(ecitiHi# chepi Habyaa BUHATKOBO BATOMOI0 3HAYEHHS i HOBOT'O 3MiCTYy.

Ha xaaw, mpo mepebir cyTHICHUX 3pYILIEHD ¥ PEAIriffHO-1IepKOBHI# cdepi moct-
COILIiaAiCTHYHUX €BPOIEHCHKUX KpaiH HaM BioMo Maao. BueHHMHU TpaaulifHoO
IpUAiAdeTbCa OiAblile yBaru IIUTAHHAM PeAirifiHoro XuTTd B 3axigHi#t €Bporri.
HatomicTb, mocAimHUIBKUIE iHTepec OO aHAAOTIYHUX IIPOOAEM Y IIeHTPAABHO-
CXiTHOMY PeTiOHi KOHTHHEHTY IIOKU 110 He3HayHui. Cepen pobiT, IPUCBAYEHUX
caMme Ii¥ TeMmi, MoxHa Ha3BaTH mnpali B. €aeHcbkoro (KuiB) Ta M. [TariHuaka
(Yxropon). Biavmioro Miporo o3HadeHa IpobaeMaTHKA PO3POO0AIETHCH 3apy0iK-
"Humu aBropamu: I1. Moiizecom, . IToanakoMm, I'. Babiucekum, 1. BopoBukowm,
M. Tomkoro, X. Matiepom TOIIO0, pOOOTH SKUX HOCTYIHi 34e0iABIIIOT0 AHIIIE MO-
BOIO OPHUTiHAAY.

3aAuIIaeThCs CIIOAIBATHCS, IO Y HAHOAMKYIOMY MaiOyTHBOMY CUTYyAallid 3Mi-
HUTbCS. A/lXKe A0CBig hopMyBaHHA AepKaBHO-KOH(MECIHHUX BiTHOCHUH Ta } 3a-
TaAOM TIOAITHKA ep:KaBU y KOH(MECIHHIN I1apUHi IOCTCOIiaAiCTUYHNX KpaiH €B-
POIIH MOXKYTH CTaTU KOPUCHUMHU JIAS YKpaiHu, 0COOAUBO B KOHTEKCTI €EBPOiHTE-
rpatii, KoTpa K OCHOBHA IIapafurMa BU3HAYA€ HUHI OiABIIICTE 3HAYYIIMX IIPO-
I[eCiB Ha KOHTHHEHTI.

[Ticag moBaseHH4 colliaaicTuuHOi cucteMu y LlenTpaspHo-CxinHilt €Bpori, 3a
caoBaMHu XaHca Maiiepa, po3niaeHuit Ha Cxin i 3axim KOHTHHEHT «3HOBY IIOCTaB
epen yciMa y CBOIll AyXOBHIH i KyABTYpHiM enuocTi» [18]. Peairitini iHCTUTYyTH
perioHy oTpHUMaAHM OIABIII IITHPOKI MOKAMBOCTI OAS peaaisallii cBoro AyXOBHOTO i
coIliaabHOTO IoTeHIliasy. OxgHak y KpaiH «Moaomol mAeMoKpartil» BHHHKAU HOBI
npobaemu. Hepo3B’sa3aHolo, 3rinHo 3 Pekomenpaartiero [TapaameHTCchKOI Acambaei
Panu €Bpornn 1556 (2002) «Peairia Ta 3Mminu B lleHTpaabHi# i CxinHi#t €BporIi»,
3aAUIIAETHCS, 30KpeMa, IpobaeMa GasaHCy MiXK IpHUHIUIIAMHU AeMOKparTii Ta
IIpaB AIOJWHU, CBOOOIU COBICTI i peairii, 3 ogHOTO 60Ky, i 30epeskeHHIM Hallio-
HaABHOI, KYABTYPHOI, €THIiYHOI Ta peAirifiHoi iJeHTUYHOCTi, — 3 iHIIIOrO.

JoAyduBHIINCE [0 IIiIHHOCTEeH 3axi/THOI AeMOKpaTii, ITocTCoIiaaicTUYHI KpaiHu
€BPOIIH IIPOIOAOCHAHM CBOOOAY COBICTI i peairii OCHOBOIO peryAlOBaHHS AepKaB-
HO-KOH(ECIHHUX BiTHOCHH.

Taxk, crarta 60 Korcrutywii Pecrybaikm YropruinHa nepenbadae, 1o y Pec-
Iy0Aili KoXKeH Mae IIpaBo Ha CBOOOLY AYMKH, COBICTi i peairii, a 1iepkBa Bix-
OKpeMAeHa Bim mep:kaBu. 3rigHo 3i crarteio 53 KoHcerutyiii Pecriybaiku IToab-
II1a KOKHOMY 3abe3rnedyeTbcss cBoboma coBicTi i peairii. Koncrurymias Yecbkoi
Pecriy6aiku y crarTi 16 BU3HAE IPaBO KOXKHOI AIOMHU BiABHO CIIOBiAyBaTH pe-
Airiro. IlepkBa Ta peairiini rpomanu B Yexii caMmi KepyloTh CBOIMH cIIpaBaMH,
30KpeMa (POPMYIOTh OPTaHU, 3aCHOBYIOTH CBOI AyXOBHI, YepHeYi Ta iHII Iep-
KOBHi IHCTUTYLII He3aaeKHO BiJ AepxKaBHUX opraHiB. Korncruryuis PymyHii ra-
paHTy€e CBOOOLY COBICTI, IKa IOBUHHA IIPOSBASITHCS B AyCi TEPIIMMOCTI i B3aeMo-
nmoBaru. PeairiiHi KyAbTH BiABHI Ta aBTOHOMHIi. BOHU KOPUCTYIOTBHCS ITiATPUM-
KOIO JIep3KaBH, BKAIOYAIOYH CIIPUSHHS PEAirifiHil mormomosi B apwii, aikapHax,
MiCIIIX TT030aBAE€HHS BOAi, IPUTYAKAX, CUPITCHKUX OyAWHKax (cTarTd 29).
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CBoboma mymKu, coOBicTi, peairii Ta BipocmoBimanHa y CaoBad4uHi rapas-
TyeTbcd cTaTrTero 24 KoHcTuUTyLii, IEpKBU Ta PEAIrifiHi rpomMagyd BEAyThb CBOI
BAacHI cripaBu. Bea nyxoBHa Baaja, IpU3HAYEHHS Ha IIOCaAU, PeAiriiHa cayX-
0a, BCTAHOBAEHHS ITOPAAKIB, YTBOPEHHS PEAINIHHUX IHCTUTYLIH 30iHCHIOIOTHCS
OKPEMO BiJ HepKaBHOI BAaIH.

AHanoTiYHI KOHCTHUTYIIIHHI 3acanu Aep:KaBHO-KOH(MECIHHUX BiMHOCHH Mic-
TATH TaKOoXK KOHCTUTYIIII Cep0ii i HopHoropii, Boarapii, Makemonii, kpain Baarii
TOILIO.

B acnekTi meMokpaTHu3allii peAiriiHoro XXUTTd y 3a3HaUYeHUX KpalHax HeoOXiI-
HO 3BEPHYTHU yBary Ha Kpurepii oOMexKeHHs mpaBa Ha CBOOOLY COBICTi Ta Bipo-
CIIOBilaHHsI, BU3HAYEHI KOHCTUTYLIHHUMHU HOopMaMu. Lle mpaBo migadrae obme-
JKEHHSM, $Ki (9K, HaIIpUKAa[, IepeadadeHo KOHCTHUTyLiamMu Yecbkoi Ta Cao-
BaIlbKOI pecrybAiK) BCTAHOBAIOIOTHCH 3aKOHOM i HEOOXiIHI B AEMOKPATHIHOMY
CYCITIABCTBI [IASI OXOPOHU CYCITiABHOI 0€3MIeKH, IPOMaChKOT0 MOPSAKY, 3/[0POB’S
Ta MOpaai, a TaK0X OCHOBHHX IIpaB i cBobox iHmux ocib. O6MexxkeHHs cBoOOIH
COBICTI Ta BipOCHOBiIaHHS MOXKYTb MaTH MicClle, SKIIIO OCTaHHI CIIpsIMOBaHi IIpo-
TH HallioHaAbHOI 6e3neku (Boarapis), 6e3neku nepxxkasu ([loabIna), CyBepeHiTeTy,
KOHCTHTYIIIHHOTO Aay, FPOMaCHKOI 3Aaroiy, abo SKIIO BOHHU IIE€PEIIKOIZKAI0Th
rpomMajigsHaM BUKOHYBATH IX Aep3KaBHI, TPOMAaCHKi, ciMeiiHi oboB’a3Kku (Biso-
PYyCB).

BusnaHHa cBOOOAM COBICTI Ta BipoCHOBimaHHS i BimoOKpeMAeHHS peAiriiHux
opraxizariiyf Biz mepzkaBU — CIiAbHA TEHIEHILS OAS KpaiH, 110 PO3TASIIAI0ThCS.
BinHOCHHU MiX IIEPKBOIO (peAirifHMMU opraHi3alligMi) Ta Aep:KaBoio B Pi3HUX
KpaiHax IIbOr0 pPerioHy MalTh, OAHAK, IIEBHI 0COGAHUBOCTI.

[Tounemo 3 Tak 3BaHuX Bumerpaacekux Kpain — Iloapmii, Yropmwmnau, Yexii,
CaoBaydMHU, SKi po3ramioBaHi B LleHTpasrHOo-CXinHilt €Bporri.

Ilicag cmeprti M. Crasina nmepkoBHa CKAamOBA MEPECTAE BiAirpaBaTH MOMITHY
PoAB y 30BHINIHIH moaiTuIli Pagsgacekoro Coro3y, TOMY IIO3UILII peairii Ta 1iepkKBu
OyAO 3HAYHO IiipBaHO: «IlepKBa He ITOBHHHA OyAa BUXOAUTH 3a MeXKi BiBTapd
Ta CIOBimaABHI; PeAirito MaAn BUAYYIUTH 3i IIIKOAM, a PeAiriiiHi opaeHn — mo3ba-
BHUTH Oyab-gKHX CyCIiAbHUX (pyHKIIi#. CrocyHKH 3 BaTnkanom 6yao nepepsa-
HOo» [19]. ¥ YUexocaoBay4HHI Ta YTOPIIHHI HACTYII Ha IEPKBY Ta PEAIrifo royancs
paHimie i MaB OiABIII TOTAABHUH XapakTep, HixK y IToABIII (HACAIAKY YOT0 IIOMITHI
1 CbOroaHi).

Huwni, va nymky 1. Bagaiga, pyaumentn homo sovieticus i raobaaizartia cTBo-
PIOIOTH 3arpo3y OAS IICUXIKH CYCIIIABCTB, SKi IIIYKaIOTh JOPOrOBKAa3iB IIicAd TPH-
BaAOTO IIEPioAy, a TOMY POAB IIEPKBU K BUXOBATEABKHU Ta IIYHKTY OIIOPU MOIKE
OyTu my=xe BaskAuBOIO [20]. Xo4a i BUeHI, i AyXOBHI Ais49i CTBEPAXKYIOTD, 110 HaIi{
Ha TpiyMdasbHe ITOBEpPHEHHS «BUTHCHEHOro» Bora # Ha paguKaabHE peAirifi-
He OHOBA€HHS ITOCTKOMYHICTHYHOTO CYCITIABCTBA yXK€ BHUKHHYTO Ha 3BaAUIIE
He3miHCHEeHHUX iAro3i#i [21]. A iepapxu, 30KpeMa, KaTOAUIILKOI [IepPKBH, 3MYIIEHI
BHU3HATH, IO IIPONOBiAyBaHHA €BaHreAill y €Bpori, B ToMy uucai lleHTpaab-
HO-CXimHili, € 0COOAMBO BasKAMBHM.

HaiinmomiTHIiIIIOI0 € poab peairii Ta nepkBU y [1oabIli, 7e BOHKM MalOTh 3HAYHUU
BIIAUB He AHIIIE B COLliaABHIN, a # y moaiTHuHiH cdepi. Llepksa y Iloabmii, 9k 3a-
3uHa4gae C. XoaMc, Mmae TAHOOKI iCTOPUYHI 3B’I3KU 3 ITOABCHKHM HaITiOHAAI3MOM, a
TpaauIlil HaIliOHAABHOI IIEPKBU CKAAAMCH 3a/I0BTO [0 TPamUIlii mepzkaBu [22].
M OOSICHIOIOTBHCS AOCHUTH MIIIHI IIO3HUII{, 1110 BAAAOCS 30€pPErTH KATOAUIIBKIiH
LI€PKBIi B IIepio/ TaHyBaHHS COLiaAiCTUYHOIO Aay i HABiTh YCHIIITHO IIPOTHUCTOSI -
TH Homy. HuHi Xk ii Bce yacrilie KpUTHUKYIOTE 32 aKTUBHE BTPYYaHHS B [TOAITHY-
He JXUTTS B iM’s HAILIOHAABHO-XPUCTHUSIHCHKHUX I[iHHOCTEH.
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Y miaomy naHiBHa y [ToABNIl KaTOAUIIBKA II€PKBA IIO3UIIOHYETHCS K «XPaHU-
TeAbKa eTHYHOI CHAH, YXOBHOI cyOcTaHIIii Ta egHOCTI Hapoay» [23]. € ceHc roBo-
puTH i npo ii BIAMB Ha IOAITHYHI ITPOIlECH, B OCHOBHOMY, IIi[f Yac BHOOPYHX
KamiaHi#i. OfHaK Iie He CTBOPIOE 3arpo3u IepeTBopeHHIo [loabchbKoi Pecirybaiku
Ha KOH(eCiHHy aepKaBy.

[IpaBoBUii acIIeKT Aep:KaBHO-KOH(ECIHHNX BiAHOCHH y IloabIIi roadrae B Ta-
KoMmy. 3rigno 3i crarreio 25 Koncruryitii IToabckkoi Pecitybaiku 1iepKBU Ta iHIIi
BipoCIIOBiznHI coro3u piBHompasHi. [Tybaiuna Baana y IToabcekiil Pecriy6aini 36e-
pirae HeyInepeasKeHIiCTh Y IUTAaHHIX PEAIMiMHUX, CBITOTAIAHUX Ta (PiA0COPCHKUX
IIepeKOHAaHb, 3a0e3IeYylodYn CBOOOAY iX BUCAOBACHHS B IIyOAiYHOMY KUTTi. Bin-
HOCHUHH MiX JOEepP3KaBOI0 Ta I[IepKBaMH, a TAKOXK IHIITUMH BipOCIIOBIiIHHUMH COIO-
3aMM OyAyIOTBhCS BiAIIOBIIHO [0 IPUHIIHIIIB IIOBATH iX aBTOHOMII, a TaKOXK B3a-
€MHOI He3aAeKHOCTI KOXKHOTO y CBOili cepi, gK i B3aemozil Ha 6aaro AIOAWMHHA i
Ha 3arasbHe OAaro.

Bigaocuau Mixk [ToabChKOI0 PecrrybAiKoI0 i KATOAUIIBKOIO IIEPKBOIO BU3HAYA-
IOTBhCS MiXKHaPOJHUM JIOTOBOPOM, YKAQIEHUM 3 ATIOCTOABCEKOI0 CTOAMIIEIO, 1 3a-
KOHOM. 3aKOHOJaB4Ye PETryAIOBaHHS O3HA4YEHHUX B3a€MHH 3[iMCHIOETBCS IIIE 3
KiHng 80-X pOKiB MHHYAOTO CTOAITTH, KOAU B pe3yAbTaTi IIEPETOBOPIB 3 KePiB-
HUIITBOM KaTOAHIIBKOI IIepKBHU Y [ToAbIni OyAo mpuHHATO TPHU 3aKOHU: «[Ipo Bia-
HOCHHHU AepkaBu Ta Pumo-KaToauibKol 1iepKBu», «IIpo rapanTii cBoOoau coBic-
Ti 1 cioBimaHHs», «JIpo comiaabHe 3abe3redyeHHs AyXOBEHCTBa». TaKHUM YHHOM,
BiJHOCHHH MIiXK AepPKaBOIO0 i IIEPKBOIO, AEP3KaBOIO Ta PEAIri€lo, a TaKOXK ixX Ipa-
BoBa peraameHTallia B [ToabIni BimoOpakaloTh iCTOPHUYHO 3yMOBAEHI TpaauILii,
ocobAMBE 3Ha4YEHHS KATOAWIIBKOI IIEPKBU Ta KATOAWIBKOI BipH SIK OJHOTO 3
OCHOBHHUX YUHHHKIB IIOALCBHKOI 1/IEHTUYHOCTI.

Jerio iHNIa cuTyaliss CKaaaacs B YTOPIHIHHI. Y ITiCAIBOEHHU epion AepkaBHO-
KOH(eCiHHI BiTHOCHHU PETryAIOBAAUCH Ha PiBHIi JOTOBOPIB MiK AepKaBoOIO Ta KOH-
KPETHUMH IlepKBaMu: pepopMaTopchbKor (1948 pik), arorepaHchKoo (1948 pik) i
KaTOAUIBKOIO (1950 pik). 3rigHO 3 HA3BAaHUMHU aKTaMU IIEPKBH MaAH MOKAHBICTD
3a¥iMaTUCh MiCIOHEPCHKOIO, OAATOMIHUIIBKOIO, PEAITIHHO-TIPOCBITHUIILKOIO TiIAb-
HICTIO, a TaKOXK OTPUMYBAAH IliABOBY (PiHAHCOBY AOIIOMOIY BiXl AepskKaBHU. Peairia
BHKAQIaAacCs y IITKOAL IK HE00OB s1I3K0Ba AUCIIHIIAIHA. [[yXOBEHCTBO OTPUMAAO IIpa-
BO Ha COLliaAbHY JOIIOMOTY B pO3Mipi, I110 BiAIIOBiIaB 3apobiTHIM ITAATI Aep:KaBHUX
cAy>k00BIIB. 3 cepenman 1950-X POKIB fepKaBa 3HAYHO OOMEKYE MiIABHICTD I1ep-
KOB Ta IIPeporaTHBHU AyXOBEHCTBA.

Ha cygacHoMy eTari poAb TPaOUIIHHUX [IEPKOB € MEHIII IIOMiTHOIO, HiXK, CKa-
Kimo, y Iloabmi. OnHak 3HaAYHA YacTHHA HACEA€HHS BCE XK CIIOAIiBAETHCH, III0
IEepKBHU Ta iHIII peAirifiHi iHCTUTYTH COPHUATUMYTH PO3BUTKY OAATOMIMHUIITBA,
BUPIIIEHHIO COIliaAbHUX MPOOAEM Y KpaiHi.

[IpuHIUIIHN yTOPCHKOI CUCTEMH BiIHOCHH II€PKBH i fepKaBU MaIOTh AeKiAbKa
ocHOBHUX puc. CBoboma coBicTi rapaHTyeThcs. LlepKkBa BioKpeMAeHa Bix aep-
KaBH. 3rigHo i3 3akoHoMm «IIpo cBoboay COBICTI i BipocmoBimaHHs, a TaKOXK IIPO
LIEPKBM» BipOCHOBiaHHd, 110 6a’KaloTh OTpUMaTH OQilliliHy peecTpaliito, Ma-
OTh HapaxoByBaTu He MeHIe 100 Bipyrouux. Lo 1oCUTE AibepasbHy IPOLEAYPY
IIPOIIOHYETHCS 3HAYHO YCKAQMHUTU. Tak, OHIEIO 3 MOAITUYHUX CHA, IKa BUpa-
JKAa€ CyTTEBHUH CIEKTP CYCITIABHOI IyMKH, OYAO BHECEHO ITPOIIO3HIIiI0, BiAIIOBi-
HO [10 9KOi MaroTh OyTH 3aIlIpoBazKeHi HOBI YMOBH peecTpallii: HeoOXifgHa KiAb-
KicTh uaeHiB — He MeHHIe 10 000 abo HagaHHS OOKa3iB (PYHKIIOHYBaHHSA Oa-
HOTO peairifiHoro pyxy Ha TepuTopil YropuwHu npotsaroM 100 poxkis. 1i 3akoHO-
[aBdi iHil[iaTUBU 3yMOBAEHi, HacaMIlepes, 3MiHOIO TPagUILIHHO HNpUTAMAaHHOI
OAs YTOPLIMHU PEAITiiiHOI maaiTpu, a TaKoXK MOSBOI0 B KpaiHi o0’emHaHb, dKi
3A0BXKHUBAIOTh HAJAHUM iM CIIelliaAbBHHUM CTaTyCOM ILIepKBU Ta 3AiHCHIOIOTH [e-
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CTPYKTHBHY, aHTHI'POMAJICbKY a00 HepPeAiriiHy y cBOili OCHOBI aigabHICTE [24].
IToxw 1110 3ragaHi MPOHo3ullii He HaOyAH 3aKOHOAABYOr0 YHOPMYBAaHHS, T€HICH-
mii X, pa3oM 3 THUM, JOCUTH KPACHOMOBHI.

OCHOBHUH IIPUHITUII AeP3KaBHO-IIePKOBHUX BiTHOCUH B YTOPIINHI — ieoA0-
riYyHUH HeUTpaaiTeT AepKaBU, IKUH, OMHAK, HE 03Ha4ae, 1110 AepKaBa IIOBUHHA
CTaBUTHCH IO BCiX peairiiHHX rpomas abCOAIOTHO OHAKOBO: ¥ CBOEMY 3aKOHO-
[aBCTBi BOHa He irHOpye 0coOAMBOCTI peairii i nepkBu. ColliaabHa POAB IIEPKOB,
IO CKAAAACs iCTOPUYHO, OA€ MOCTATHI HiACTAaBU A OCOOAMBOTO IiAXOMYy M0
TPaAUILIMHUX peAirifHuX IHCTUTYLIN. YK 3a3HauuB Koncruryuitinut Cyn Yrop-
HY, audepeHIialisa JoIyCcTUMa, IKIN0 BOHA 3aCHOBaHAa Ha (PAKTHYHHUX Bifl-
MIHHOCTSIX, a PIBHUH ITiAXia A0 IIEPKOB HEe BUKAIOYAE BpaxXyBaHHS PeaAbHOI CO-
IHiaABHOI POAl AeIKHUX 3 HUX [25].

JepkaBa BHU3HAE CBOIO BiAIIOBiAaABHICTH Ilepen IepKBaMHU, iCTOPHUYHA OAS
AKUX IIOB’I3aHa 3 YTOPIIMHOI. ¥Y TaAy3i PECTUTYIII IIepKOBHOTO MaifHa IIpHUHHS-
TO AEKiAbKa aKTiB, cepel aKUX 3aKOHHU «[Ipo KOAMIIHIO IIEPKOBHY BAACHICTE» Ta
«IIpo MaTepiaabHi yMOBHU 3AiMCHEHHS PEAITifHOI Ta IPOMaChKOI AiIABHOCTI Liep-
KoB». Kpim Toro, y 1994 porti ypsan nigmnucas MixkKHapoaHUH norosip 3 BarukanoMm
IIPO 3aIpOBa/KEHHS IHCTUTYTY BiICBKOBHUX CBANIeHUKIB. [lonibHI yroou ykaa-
[OEHO TaKOX 3 TphOMAa iHIIUMHU iCTOPUYHUMH PEAINHHUMHU rpoMagaMu (pedop-
MaTOPCBKOIO, AIOTEPAHCBKOIO IlepKBaMu, CoI030M iymeHchbKHX KOHTperartiti). Y
1997 pori Taky yroay mifnncasa €BaHreAaiuHa KoHrperailis «llepksBa Bipu».

Ha pymky 3HauHOiI KiaBKOCTI rpomangH Yexii, miepkBa Ta iHNII peairiiini
CIIIBTOBapHCTBA MAaIOTh 30CEPEIUTUCH AHIIIE Ha BHYTPIIIHBOMY KHUTTi rpomMamu
Bipylouux. Cama 11epKBa Ma€ He3HA4YHY IIOIYAIpPHICTD, Xo4da IIicAd ABOX Bi3UTIB
PUMCBKOTO TTOHTH(IKA 3alliKaBAEHICTh PEAITIHHOIO TEMATHUKOIO EII0 3P0OCAa.

OdimifiHo 3apeecTpoBaHi peairifiti rpoMagn KOPHUCTYIOTBCH IOBOAI CYTTEBOIO
iaATPUMKOIO 3 OOKY nepKaBH (30KpeMa, MaloTh IIPaBo Ha OTPHUMAaHHS JIepzKaB-
HUX cyOcHmili), 0O4eBUIHO, 3 OTASIAY Ha JOCUTH CKAAIHY IPOIleay Py IOPUIHNIHOTO
BHU3HaAHH4A. BinnmoBimHO 0o moaoxkeHb 3akoHy «[Ipo peairifiHy cBoOoay Ta craTtyc
LIEpPKOB 1 peairifHuUx oprauizaiiii» mag peecrpanii HoBoi KoHecii HeoO6XiqHO
He meHIe 10 000 mopocaux Bipyrouux abo 500, aKIIo 3assBHUK (FpoMaza) € dae-
HoM CBiTOBOI paau IepKoB. [J03BOA€HA TAKOXK MAiIABHICTH HE3apeeCcTPOBaHUX
peAirilHux rpomMaj, oJHAK BOHHM He MaloTh IIepeBar, SKHMH KOPHCTYIOTBHCI
odimitino 3apeecrpoBaHi iHcTHTYLIT. Y 1994 poui npuiinaro 3akoH «[Ipo pectu-
TYLio», 3TLAHO 3 AKUM 3a IepKBaMHU oQilliliHO BU3HAETHCHA BUKOHAHHS AEIKUX
comiaanbHUX (PYHKITIN: IIEPEeMOTO0 JAS KATOAUKIB Ta IIPOTECTAHTIB CTaA0 (POPMY-
BaHHS apMilCBKOI IAaCTUPCHKOI CAy)Ou [26].

Y CaroBau4mHi IAS Oep3KaBHOI peecTpallii peairiiiHoi rpoManu HeoOXiqHO II10-
Hatimenire 20 000 TPUXUABHHUKIB — TpoMaAdH KpaiHu abo moctitiHux ii mer-
KaHIlB. Auine odililiHO 3apeecTpoBaHi CITIABHOTH MalOTh IIPaBO HA OTPHUMAaHHSI
dinaHCcoBHUX cyOcHuaii Bix gep:KkaBH. TyT TaKOXK 3MiHCHIOETHCS ITPOIIEC PECTUTY-
mii mep3kaBHOTO MakHa.

Crarrero 43 KoHcruTytii AutToBcbKoi Pecriybaiku mependbadeHo, 1110 aepkaBa
BU3HaE TPaAMIifHI, a TaKOXK iHIII IIepKBHU Ta peAirifiHi opraxizanii y BUNaaky,
AKITO0 BOHH MAIOTh IIIATPUMKY B CYCIIIABCTBI, iX BUeHHH Ta 00panu He cyIepe-
4aTh 3aKOHY i MopaabHOCTi. BH3HaHI nepKkaBoIo LIEPKBHU Ta PeAirifiHi opraxisa-
il MalOTh IpaBa IOPUIUIHHUX OCi0.

3rigHo i3 3akoHOM AuTOBCBHKOI Pecmybaikm «IIpo peairiiini rpomamgu Ta
CIIIBTOBapHCTBa» AepiKaBa BH3HAE AEB’STb TPAAUILNHO iCHYIOYHX Y KpaiHi pe-
AITIMHUX rpoMaf Ta CIiBTOBapPHCTB, SKi € YaCTHUHOIO iCTOPHUYHOTO, IYXOBHOI'O Ta
COILIiaABHOIO CIIaAKy AWUTBU: KATOAUKIB AQTHHCBHKOTO 00PNy, KATOAUKIB IpEllb-
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KOTO 00psiy, €BAaHTEAICTIB-AIOTEpPaH, €BaHreAiCcTiB-pedopMaTopiB, OPTOLOKCIB
(mpaBocaaBHUX), cTapoobpsaalliB, iyneiB, MycyAbMaH-CyHITIB i KapaimiB.

BusHaHHS IHITHX IIePKOB Ta PEAINHHUX opraHisallifi 3aificHioeTbca CefiMoM
Pecriy6aikm He pasimre HixX depe3 25 pokiB 3 MOMEHTY ix mepiioi peecrpaitii y
AuTBi.

3akonoM «IIpo peairiiini opranizariiii» AaTBiticbkoi Pecriybaiku BH3HaYa€THCA
IIOHATTA HETPaOUIIMHUX peairifHuX opranisaliiyf, SKUMHU € «opraHizaii, 1o
Bimmiamaucek Bim KoH@eCi# CBITOBUX PEAiriii, HAalliOHAaABHUX PeAiriii abo BUeHHS,
JOTMaTUYHI HaCTaHOBH, PEAirifiHi mepeMmoHii i opraxizamniiiHa cTpyKTypa SKHX
He IOCUTH SICHO 1IeHTHU(IKYIOThCH 3 OyIb-sIKO0I0 3 HUX. PeairitHumMu KoHdeciaMmu
BBaxKalOThCS iICTOPHUYHI PiSHOBUAM CBITOBHX PEAIriH, a TakKozK HalliOHAaABHI pe-
AITii, 1110 MaIOTh CBOE BUEHHS, TPAOUIii peairiiHUX IIepeMoHil i opranisaliifinoi
CTPYKTYPH».

3akoHoM Pecniybaiku Biropycs «ITpo cBoGomy coBicTi Ta peairifini opranizarii»
[IiIKPECAIOETHCS BU3HAYHA POAD ITPABOCAABHOI IIEPKBU B iCTOPUYHOMY CTAHOB-
A€HHI 1 pO3BUTKY AYXOBHHUX, KYABTYPHHUX Ta AEP:KaBHUIIBKUX TPAAUILi# 6ir0py-
CBKOT'0 Hapomy; AyXOBHA, KyABTYPHA Ta iCTOPHUYHA POAb KATOAUIIBKOI IIEPKBU Ha
TepuTopii Binopyci; HeBiAAIABHICTE BiZl 3araabHoi icTopii Hapoay Biaopyci eBaH-
reABCBKO-AIOTEPAHCHKOI IIEPKBH, iymaizmy Ta icaamy. [lomibHe dhopMysrOBaHHS
MICTUTE TaKoXK 3akoH Pociticekoi ®enepariii «IIpo cBoboay coBicTi Ta peairiiini
o0’emHaHHAY.

Koncrutrynia Boarapii y crarTi 12 mporoaolilye cxigHO-IIpaBOCAABHE Bipo-
CHOBiaHHS TpanulifiHOIO peairieto B Pecmybaini Boarapis. A B 3akoni «IIpo
BipocnoBinauHsa Pecmybaikmu Boarapis» 3aszHagaetrbes, mo Hapomui 36opu —
nmapaaMeHT Pecrybaiku Boarapis, — miaTBepaKylodH IIpaBO KOXKHOI 0co6u Ha
cBoboy COBicTi Ta BipoCIIOBimaHHS, PiBHICTE yCix 0cib mepen 3aKOHOM, HiKpec-
AIOIOTE 0COOAUMBY i TpamuIlifiny poab Boarapchkoi mpaBocaaBHOI IIEpKBH B icTopii
Boarapii, y opMyBaHHi i pO3BUTKY AYXOBHOCTI Ta KyABTYpPH KpaiHu.

Y MaxkenoHii, Xoda i BU3HAHO PiBHICTH yCiX PEAINIHHUX CIIIABHOT, BCE K Ha Hal-
BUILIOMY — KOHCTUTYIIITHOMY — pPiBHi BHOKpPEMAIOETHCH MaKeqoHChKa IIpaBoO-
caaBHa LiepkBa (ctarTtd 16 Konctutynii Pecriyoaiku MakenoHis).

TakuM YuHOM, 9K y 3axifgHii, Tak i B llenTpaabHiil Ta CxinHi#t €Bpori rapaH-
TYIOTBCS cBoOoa COBicTi i peairii Ta momepKaHHS IPUHITUITY HeHTpaaiTeTy nep-
JKaBH Y MUTAHHAX CBITOTAGIHUX [IePEKOHaHb. Pa3oM 3 TUM 3aCTOCOBYETHCH I1E€B-
HUM audepeHIiioBaHu#d MTiAXiA [0 peaAiriiHux o6’emHaHb 3a MTPUHITUIIOM
«piBHICTB IIepe 3aKOHOM He 03Ha4da€e PiBHOCTI epes iCTopielo Ta KyAbTyPOIo Ha-
pony, a TakKoXK iHTepecaMu 6GiabIIOCTi rpoMansgaH». lle He mopylrye dyHIAMEH-
TaABHOTO ITPUHIIUITY HEUTpPaAAITETY Aep:KaBH, OCKIABKH B €BPOIIi TaKUH HeUTpa-
AlTeT He 03Ha4ae 6aiiAyKOoCTi: AepKaBa HiATPUMYE ITaHiBHI peairii, 1110 ckaaaucs
iCTOPHUYHO, HEe 0OMEIKYIOUH MiSABHOCTI peairiinmux MeHIKH. llepkBu Ta iHIII pe-
AiritiHi opranisartii Ha odimifiHi¥ 0CHOBI 3AiHCHIOIOTH COIliaAbHE CAY>KiHHS B II€B-
HUX BU3Ha4deHUX chepax. Came y Takuii Criocid, 3 ypaxyBaHHSM IIpaBa AIOIUHU
Ha cBOOOIYy COBICTI i peairii, 3AiCHIOETBCS B3aEMOIisI AePKABU, PEAITIHHUX iH-
CTUTYLIH Ta cycIiAbCcTBA.

3asHadyeHuH miaxXin 3HaYHO BiApi3HIETHCS Bi aMepHUKaHCHKOI (certapallifiznoi)
MOJIEAI, III0 BUTICHSE PEAITiI0 y CyTO ITpUBaTHY cepy.

«CTiHy MiXK IIEpKBOIO i JepzKaBOIO» B CHAY HAIllOHAABHUX 0COOAHMBOCTEMH, o4e-
BHUIHO, HE BAACThCH IToOyayBatu y Cxiguiit €Bpori. IIporiec HamioHaabHOTO Ta
[epzKaBHOT'O BIAPOIKEHHS 3yMOBUB TYT TiCHY CIiBIIpalll0 TPaIUIIHMHUX [IePKOB
Ta epKaBU. BpaxXxoByoun 3araaAbHOEBPONEHCHKI TeHAEHII], HaBpsa YU MOXKHA
OYiKyBaTH, L0 TaKa CIIiBIpallsd HOCUTHME AUIIle IIePeXifHUN XapaKTep.
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[Tpore 3 6oky Crioayuenux IlllTaTiB AMEPHKH HEITIOOAWHOKO AYHAE€ KPUTHKA 3a-
3Ha4YeHUxX InpolleciB. ¥ pomnoBiai [epxkaBHoro aenaptrameHTy CIIA «Peairifina
cBobona y cBiti» (BepeceHb 2000 poKy) KPUTHKYETBCS IIOAITHYHA AiHis, CIIPIMO-
BaHa Ha 3aXHUCT i HMiATPHUMKY Aep3KaBHOI 4YM HallioHaABHOI IIepKBHU y Boarapii,
Biaopyci, PymyHnii, Pocii. [TigkpecAroeTbCca TaKOXK HeCIIpaBeJAUBE, 3TiMHO 3 II03H-
miero [depxkaBHoro nemapramenTy CHIA, BU3HAYEeHHS IIEBHUX PEAIiriii gk Hebes-
IIeYHUX «KYABTIB» 1 «CEKT» ¥ TaKUX KpaiHax, 9K ABcTpis, Bearria, Yexia, ®pan-
mig, HimeuyuwnHa.

KAr0o90BHMM KPUTEPIIMH B OIIHII CTAaHY PO3BUTKY peAirifinoi cBoboau y cBiTi
nas CIIIA e GesnepelnkoaHa AiIABHICTH iHO3EMHHX MicioHepiB Ta aAibepasbHa
Ipoleaypa peecrpallii HOBUX peairiiHux opranisamiii. i dpakTopu MoXyTh Ha-
OyTH 1 MOAITHYHOTO 3HAYEHHS, 0COOAHBO y CBiTAI BU3HAHHS peAiriiiHoi cBobomu
OHUM i3 IIpiopuTeTiB 30BHIIHBOI mToaiTuKYU CIIIA.
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CcYl EBPONEUCBLKNX CNIBTOBAPUCTB
| HAUIOHATJbHI Cyau
OEPXAB-UYJEHIB EBPOMENCLKOIO COKO3Y
B CTAHOBIJIEHHI IHTEFPALINHOIO NPABOMOPAOKY

T. KomapoBa,

acnipaHTka HauioHanbHOT OpMANYHOT akageMil YKpaiHu
imeHi Apocnasa Myaporo

BunukHeHnHs €Bponelficbkux CliBTOBApHCTB, a B ITogaAbIIOMYy — i €Bporieii-
cproro Corosy (maai — €C) cTaao IOAIEI0 TeOTIOAITHYHOT0, MiXK/IeP3KaBHO-IIPaBO-
BOTrO 3Ha4YeHHsI. BoHa BinTBopHaa peHOMEH €BPOIEUCHKOI iHTerpallii, skuii, 3a
caoBaMu nmpocpecopa I1. MapTuHeHKa, Ha mo4aTKy SO-X pOKiB MHHYAOTO CTOAIT-
Td 6yB COpAMOBaHUM HA MaibyTHE, a HUHI IIPIMy€ [0 [EBHOTO 3aBEPIIEHHS .

3a cBo€to npupoaoro €BporeiickKi CIliBTOBapuCTBa € PEriOHAABHUMU MizKHAa-
POLHUMU MiXKYPSAOBUMH OpraHiszalliaMu, HifAlafalouu IIif iX KAaCHYHI 03HAKU
(moroBipHa OCHOBA, YAE€HCTBO, HAIBHICTh MiKHapoaHOI IPaBOCyD’€KTHOCTI TO-
u1o). OgHak Tpeba HAroAOCHTH Ha iX crienmudilli MIom0 HIMPIIHUX KOMIIETEHITIH
IIOPiBHSAHO 3 IHINIMMHM MiXHApPOOHUMU opraHizarniamu. CTBOpeHi, K OCTaHHI, 3
IIUTaHb CHiBPOOITHUIITBA Y BY3BKHX Ccepax migapHOCTi, €EBponei#icsKi CriBTo-
BapHCTBa y HOAAABIIOMY €BOAIOIIIOHYBAAH [0 YHIKAABHOTO YTBOPEHHS, IKE Ma€
xXapakTep IHoAiTHYHOI iHTerparii. Take po3yMiHHA HOpupoau E€BPONEHCHKUX
CroiBTOBapUCTB MOXKHA 3BECTHU [0 ITOHSTTS «MiKHapOIHA OopraHisallis iHTerpa-
Lii», BBEIEHOTO iCIIAaHCHKUM HAyKOBILEM e Beaacko?. Maiixke B TOM camuii 4ac
Benenianceka Kowmicia Pagu €Bpornu Ha cBoemy ceMiHapi B M. CaHToHiH (['pe-
ig, 1994 pik) gifinnaa BUCHOBKY, 110 €C «3aANUNIAETHCS Mi3KHAapPOIHOIO OpraHiza-
LIi€}0 HaJHAIIIOHAABHOTO XapaKTepy, gKa, IPOTe, MICTUTh [IEBHE YHCAO €AEMEH-
TiB KoH(eneparii uu denepanii»d. Ha Hallle nmepekoHaHHsSI, TAKE IOHSTTS, K
«MiXKHapoAHa opraHizailia inTerpartii», Ha#GiABIII IIOBHO PO3KpPUBAE CYTHICTH
€Bporneticbkux CIiBTOBApPHCTB Ha TEIIEPIIHBOMY €Talli iX iCHyBaHHS, BpaxXxoBY-
0uu hopMHU ycTporo cydacHoro €C Ta 3aayM ix 3aCHOBHUKIB. [HIIIa cirpaBa, 110
B aCHeKTi MoAaAbIloi KOHCTUTYIIIOHaAi3awii €C Ta npudHaTTs €BporeicbKoi
KoHCTUTYIIi MOXKe TPHUHITMITIOBO 3MIHHUTHUCS KOHIIEMIlis ycTpoto Corosy?.

Crenudika inTerpartiiinoi cyrHocTi €Bpomneiickkux CuniBroBapucts Ta €C BU-
ABAFETBCHA y HadBHIH mpaBoBift cucremi CrniBroBapuctB. Ha BigMmiHy Bin Tpa-

1 Mapmunenxo IT. TIpoekT KOHCTUTYITIOHAAI3amil €Bporeiicbkoro Corody // Bicuuk KomcTuryriii-
Horo Cyny Ykpainu. — 2003. — Ne 5. — C. 116.

2 De Velasko M.D. Las organizaciones internacionales. — Madrid, 1996. — P. 46, 47.

3 Mapmunenro IT. Bkas. mybaixamis. — C. 117.

4 [us.: Kawkun C., Yemeepuxos A. Ha IyTH K eBpOIIEHICKOM KOHCTUTYLIHH: EBPOIeMCKUi KOHBEHT
U IEPCIEeKTUBHI pa3paboTrku KoHcrurymonHoro norosopa (Koncruryiumu) EBponetickoro Corosa //
KoncTturynuonHoe nnpaBo: BocrouHoeBporeiickoe o6o3penue. — 2003. — Ne 1 (42). — C. 38—41; Tan-
ueeg E. Buno u mexa, uau aerutumanus EBponeiickoro Corosza IyTeM HPHUHATHS THCAHOH KOHCTHUTY-
uuu // CpaBHHTEABHOE KOHCTUTYIIHOHHOe o6o3penue. — 2005. — Ne 1 (50). — C. 129—144.
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OUILUHUX MIiKHapOAHUX OpraHilzamiii, €Bpormeiiceki CmiBroBapuctBa Ta €C
cchopMyBaau CBOIO OCUTDH ITIOBHOIIIHHY IIpaBoOBYy cucTeMy. Lle# mmpoliec nouyascs
3 NPUUHATTS 3aCHOBHUIIBKHUX JOTOBOPIB Ta BHHHUKHEHHHS BTOPHHHOIO IIpaBa,
dKe HaZlaAl po3BHUBaAOCs i mpakTuKoIo Cyny €Bponetickkux CiBTOBApPUCTB (ma-
Al — Cypn €C), i HOpMOTBOPYOO AIFIABHICTIO IX iHCTUTYTIB. K pe3yAbTaT 00’€K-
TUBHO chopMyBaBCs aBTOHOMHHUI ITpaBOMOPANOK, KOTPHUM He MOXKHa XapaKTe-
pU3yBaTH Hi 9K HALIOHAABHUM, Hi 9K HNOAi0HUM 10 MixkHapoaHoro!. Llikaso, 110
y 1963 poui Cyn €C copMyAroBaB, y IPUHIIHNII, 10 iIef0 B pillleHHi y cripaBsi
Van Gend en Loos: «CIIiBTOBapUCTBO CTBOPHAO HOBUH MiXKHAPOAHUM ITPABOIIO-
PAO0K, Ha KOPHUCTH SIKOTO [epP:KaBU OOMEXKHAH CBOI CyBEpEHHI ITpaBa y NEeBHUX
cepax Ta cyb’€KTaMU IKOTO € HE TIABKU AePKaBU-YAE€HH, a i iX rpoMaasgHm»?.

9k mokaszasa eBoarollisg €C Ta #oro npaBoBOi CUCTEMH, caMe iHTerpariiaui
IIPaBOIIOPANOK CAYTyBaB 3a0e3Me4eHHIO ITiaell €BpomelchKoi iHTerparii: cTBo-
PEHHS €QUHOTO PUHKY, peaaisallis cBoOOAM IlepecyBaHHS OCi0, ITOoCAyT, TOBapiB
Ta KalliTaaiB, BCTAHOBAEHHS MIITHOT'O COIO3Yy MixK HapogaMu €BPOIIU.

[ass cbopMyBaHHS iHTeTrpalliffHOr0 IPaBOMIOPSAKY MOTPiOHI IeBHi iHTerpa-
Li¥Hi MexaHi3MHU Ta iHCTPYMEHTH IOCTiMHOTO KOHTPOAIO i PEryAIOBaHHS, OAHUM
3 gkux € Cyn €C. Bpaxkaerncd, 110 3 ycix iHcTUTYTiB CIiBTOBapHCTB caMe BiH
HAaMOIABIII TTOCAIIOBHO HJOTPUMYETHCS IIiA€H 3aCHOBHHUIIBKUX JOTOBOPIB.

[IpakTuka Cyay €C moCUTh CHABHO BIIAMHYAA Ha (POPMYyBaHHS iHTErpariiHo-
ro npasonopanaky CIiBTOBapUCTB y TOMY BUTASi, B SKOMYy BiH icHye 3apa3s. 3
IIbOTO IIPUBOAY CAYLIHO CBOI'O Yacy BHCAOBHUBCS BiJOMHM pOCIHCBKUI IOPHCT,
npodecop A. ExTin. Bin 3a3nauyus, nio Cyn €C BUCTyIIae 9K 3HaAPAAAS IIPUITH-
HEHHd HE3aKOHHUX aKIliil abo 0e3MisIAbHOCTI mepsKaB-4YAE€HIB, SKi MOPYILIYIOTH
cBoOi 3000B’I3aHHS, 110 BUIIAWNBAIOTH 3 JOMOBOPIB ITpo cTBopeHHd €C Ta BTOPHUH-
HOI'0 3aKOHOIABCTBAa CIIiBTOBapUCTB. [Ipuyomy BTpyuanHHa Cyny €C BigpizHsa-
€ThCSl BUCOKOIO e(DeKTUBHICTIO®. 3 1M MOXKHA [OTOAUTHUCS, A€ BAPTO MiAKpeC-
AUTH, 110 Y TIOJAABIIIOMY IIPU (POPMYyBaHHI iHTErpalliiHOro IPaBOIOPIAKY POAb
Cyny €C 3Ha4YHO 3pocaa. 3 KOKHHM POKOM HOT0 3aBaHTaXKEHICTh 30iABIITyBaAa-
ca. Tak, HanpuKaamd, y 1977 poli KiAbKiCTh pillleHb carasa 100,y 1988 — 238,y
2002 — 477,y 2003 — 561, y 2004 — 531%.

¥ 1987 poui nas posanTaxenHsa Cyny €C 6yB crBopenuii Cyn nepioi iH-
crauuii (CITI). BigmoBimuHo mo crarti 1 Pimenna Pagu €C Bin 24 KOBTHA
1988 poky «IIpo crBopenHs Cyay mepiuoi iHcTaniii» CIII cTBoproBaBcs K Op-
rag, nignopaakosanuil Cyay €C i Takuii, m1o nomnosHIoe #oro. CIII craB opra-
HiYHOIO CKAA0BOIO cynoBoi cuctemu €C. Momy 6yaa mepeana 9acTHHA KOMITe-
TeHLiH Cyny €C, BiH Mir posragmaTu y Heplliil iHCTaHIil OoKpeMi KaTeropii
11030BiB abo crpaB, BU3HaYeHUX Panmoro Ha Bumory Cyay €C i micas KOHCyAbTa-
it 3 €BponeticekuM [lapaamenrom Ta Kowmiciero. CIII He maB KoMITeTeHIIiI ITpo-
BOJUTH CAYXaHHS YU IPUHMAaTH PillleHHS 3 IUTAHb IIPEIOAUIiaAbHUX 3B€PHEHb.

HactynuuMm eranom po30ynoBu cymoBoi cucremu €C 0y Himpkuii morosip,
akuil po3mupuB KoMmmeTeHIro CIII. 3a HOBoIO pemakmiero crarti 225 [JoroBopy
Ipo 3acHyBaHHA €Bporeiicekoro CrniBroBapucta (nasi — Jorosip mmpo €CuB)
CIII posragnae Tenep y nepurit incraHiIlii 3aKoHHiCcTb akTiB iHCTHUTYTIB €C, 110-

1 us.: Mypasiios B. OcobauBuit XapakTep IpaBoBoi cucteMu €Bporeiicskoro Corosy // Ilimmpu-
€MHUIITBO, rocIofapcTBo i mpaBo. — 2002. — Ne 8. — C. 86—89; I'puuysik I ITpaBoBi akTH €BpoIeii-
ceroro Coro3y B yIIpaBAiHHI iHTerpamiiinumu rmporecamu // BicHUK YKpaiHCcbKoi AKazneMmil gepkaBHO-
ro ynpaBaigHsg. — 2002. — Ne 3. — C. 359—365.

2 Case 26/62, Van Gend en Loos v Nederlandse Administratie der Belastigen [1964] ECR 1.

3 Bumun A.M. Cyn EBponetickux CoobiiecTB: IIpaBoBble (DOPMBI OOECIIeYeHNs 3aafHOeBPOIeii-
CKOM mHTerpanuu. — M.: MexxayHapoaHble oTHolIeHus, 1987. — C. 15—16.

4 Crarucruka Cyny €C — www.curia.eu.int./en/instit/txtdocfr/index.htm

100



Bicrnurx Koncmumyuiiinozo Cydy Ykpainu 1/2006

30BH IIPO BIiAINIKOAYBAHHSA IIKOAW, 3AIIOAigHOI iHCTHUTYTAMH YH CAY>KOOBISIMU
€C, Tomro. Aae HaHCYTTEBIIIUM € Te, III0 3apa3 BUHECEHHS IIpPeAiMiHapHUX pi-
1IeHb He € BUHATKOBOIO KoMmIleTeHIliero Cyany €C. 3a HIIlIIbKOIO PeaKIli€l0 CTaT-
Ti 225 [orosopy npo €Cns CIII HagisAeHNH IOPHUCAUKITIEIO III0/I0 IPEeAIMiHAPHHUX
pimreHs y neBHUX cpepax. HoBeaoro TaKOXK € Te, 110 MOKYThH CTBOPIOBATUCH CIIe-
iaaizoBaHi cynoBi masatu. Ha cboroaHi BxKe (PyHKILIOHYIOTE ITaAQTH 3 BUPIIIEeH-
He copaB y cdepi MizKHAPOMHOTO CIIIBPOOITHHUIITBA TA OXOPOHH IIPOMUCAOBOL
BAaacHocTi. Y 2004 porii, mopsa 3 masaTamMu, opradizoBaHo TpubyHaa, HagiAeHUH
FOPUCIUKITIEIO PO3TASIAATH CIIOPU MiXK CAyKO00BLsMU €C. Y 3B’I3Ky 3 IIUM Bif
CIII mo HBOrO BimiHIao Maifizke 25 BiICOTKIB CIIpaB, IO CTAAO 3HAYHHUM KPOKOM
0 MiABUILEHHS e(PeKTUBHOCTI Ta olepaTUBHOCTI cynounHcTBa €C. Takum 4u-
HOM, cynoBa cuctema €C 3 yacoM 3MiHHAACS i cTasa afarToBaHOIO 40 HOBHX II0-
Tpeb i epeKTUBHINIOTO 3AiHCHEHHS CBOIX ITOBHOBAXKEHb.

dyHKIlioHyBaHHA cynoBoi cucremu €C Ta ii BIAUB Ha iHTerpalifHui npaBo-
IIOPSAIOK IIEBHOIO MipOIO 3aAe3KaTh Bifl B3aeMoii 3 HallioHaABHUMU CyiaMH Oep-
KaB-4AeHIB €C, gKi He € eaeMeHTaMu cynoBoi cucreMu €C, are PyHKITIOHAABHO
3abe3neuyoTh 6e3I1ocepeHE 3aCTOCYBaHHI HOpM npaBa €C 10 NpaBOBiIHOCHH,
110 BUHHUKAaITh Ha TepeHax €C. Cyn €C gk equHHUN opraH Cy[0BOI BAaAU Mae€
3a6e3MeYynTH JOTPUMAaHHS 3aKOHHOCTI IIpM TAyMadeHHi i 3aCTOCYBaHHI II0AO-
KEeHb 3aKOHOoAaBcTBa CIiBTOBApPUCTB, i B IIbOMY CEHCi BiH € iIHCTPYMEHTOM Haii-
6iapIn edpeKTHUBHOI ail Bciei cuctemu npana. Pimenna Cyny €C 3rigHo 3i crat-
Tero 234 [JoroBopy npo €COB € 000B’I3KOBUMU [IAS AePKAB-YACHIB, a PillIeHHS
Ipo BU3HAHHYA HeQiHCHUMH akTiB CIiBTOBApPHUCTB BBaXKAIOThCA TAKUMU, 1110 Ma-
10T epeKT erga omnes. Cyn €C TAyMadUTh IIPaBo, a HallioHAaABHI CyI0Bi opraHu
3aCTOCOBYIOTE HOTro, TOMY 1110 TpaBo CIiBTOBApPHUCTB, CTABIIN YaCTHHOIO IIPaBo-
BHX CHUCTEM [ep3KaB-dACHIB 3 MOMEHTY HaOpaHHs YHHHOCTi [[OrOBOPOM IIPO
€CnB, BBOAUTHECS B [iI0 caMe HalliOHAABHUMU CyZaMH SK BHYTPIITHBOLEPKAB-
He. Takuii MexaHi3M 3abe3nedeHHd npaBa €C IpyHTYETbCS Ha B3aeMO/il CcymiB
yepes3 peaasizalliro iX IOPUCAUKIIHHUX [IOBHOBaXKEHb i TapMOHI3y€e ITpaBOBi CH-
creMHu aepxkaB-daeHiB €C 3 mpaBom €C.

Bzaemonia Cyny €C 3 HallioHaAbHUMU CyZlaMU, Ha Halll IIOTAGM, 3AiHCHIOETE-
cqa y dpopMi Koomepariii, 3aCHOBaHOI Ha IIPUHIIHIII CITiBpoOiTHHIITBA cyaiB. Hop-
MAaTHUBHOIO OCHOBOIO TaKoi «koorepaltii» € crarrd 10 JoroBopy npo €CuB, gka
3aKAaAa TiAIPYHTS OAD B3aeMOMIi MixK aepkaBaMUu-daeHaMu €C Ta iIHCTUTyTaMU
CroiBroBapucTB. BoHa 3aKpinaloe 11e TaKUM YHHOM: «1. [lep>kaBH-UA€HHU BXKUBa-
IOTH yCiX 3aX0/liB, OKPEMHX UM 3aTaAbHUX, HEOOXITHUX AT 3ab0e3medeHHsS BHKO-
HaHHS 3000B’13aHb, IepenbadeHux 1M JoroBopom. IlomibHi 3axomm MaroThb
CIIPUATH PO3B’I3aHHIO OCHOBHHUX 3aBAaHb CriBroBapucTB. 2. HeobxigHo yTpu-
MyBaTHUCH Bi OyAb-IKUX 3aXO/iB, 110 MOXKYTb IPOTHUAIATH MOCATHEHHIO IliAeii
naxoro [Jorosopy». 3i 3MicTy X HOPM BHIIAMUBAaE€, IO AepKaBU-dyaeHU €C y na-
HOMY BHUIIQJKy IIPEACTaBAGIOTH IX Aep3KaBHI OpraHu, y TOMY YHCAlI HAlliOHAABL-
Hi cynu, gKi 6e3mocepeHBO PeaAi3yIOTh IIOAOXKEHHs ITpaBa CHiBTOBapHUCTB Ha
CBOiM cyBepeHHiN TepuTopii.

¥ koHTeKcTi Koonepailii Cyny €C Ta HalioHaabHUX cyaiB craTtd 10 [JoroBopy
po €CHB 3akpinuaa ayxe BazxkAUBUY nag CIiBTOBaAPHUCTB IIPUHIIUII CYMAIHHOTO
CITiBpOOITHUIITBA AepP:KaB-UYAE€HIB, IKHH [IOAATAE Y TOMY, IIIO:

— HallioOHaABHI cyau 3000B’d3aHi e(peKTHBHO 3aXUIATH IIpaBa, HadaHi IIpa-
BoM CHiBTOBapHCTB,;

— HalliOHaABHI CyaU MaloTh TAYMadUTH CBO€ HalliOHAAbHE 3aKOHOIABCTBO
TaKHUM YHMHOM, 11100 BOHO He cylepednao npaBy CHIiBTOBApPHUCTB.

Y npoMy BigHOIIEHHI AyKe Ba*KAUBO BHUSBUTU MeXaHi3MU B3aeMofii HaIlio-
aABHUX CYHiB AepzkaB-uaeHiB i3 Cymom €C Ta 3Ha4YeHHS IX OASI PO3BUTKY i
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dyHKITioHyBaHHs ITpaBa CIiBTOBAPHUCTB, a TAKOXK ITOTAMOAEHHI IX Koomeparlii,
IIOCHUAEHHS PoAi cynoBoi Baanu €C y eBponeficbKOMY iHTerpalliifHoMy IIpoIieci.

OcHOBOIO MexaHi3MiB B3aeMoil HalioHaAbHUX cyaiB Ta Cyny €C e 6a3oBuit
IIPUHIUII — IIPHUHIMI BEPXOBEHCTBa (mpuMary) npaBa CriBTOBapHCTB Haf
BHYTpILIHIM ITpaBOM aepzKaB-4daeHiB. Llel npuHIun, gK i 6araTo iHIIUX (HATIPH-
KA TIPUHIUI npsMoi il mpaBa COiBTOBApPUCTB, HPUHIIUI Oe3BimkaamHol mil
npasa CroiBroBapucTs ToIo!), Briepie 6yB chpopmyaboBauunii came Cynom €C B
pimeHHi y cipaBi Costa v ENEL i B mogaAblIIOMy BU3HA4YE€HUH IK OCHOBHA HOpMa
icuyBanusa CriBroBapucTB?. BiH moadrae y aii Ta 060B’I3K0BOCTI HOpM ITpaBa
CniBToBapHUCTB Ha BCiit TepuTopii €C Ta CTOCOBHO BCiX CY0’€KTIiB €BPOIIEHCHKO-
ro ImpaBa. A OCKiABKH ONHUM i3 mxKepea npasa CHiBTOBapHUCTB € pimteHHs Cymy
€C, To BUILe3rafaHUH IPUHIIUII ITOIIUPIOETHCA 1 Ha HuX. Takum unHoMm, Cyg €C
CHiBIIpAIlIOE 3 HAIIOHAABHUMH CyJaMH AepPKaB-YACHIB, PO3’CHIOIOYH iM €BpO-
IelchbKe IIpaBo 3 TOYKH 30Dy iHTEepeciB He OKPEMUX JePKaB-UACHIB, a B I[iAOMY
CroiBroBapucTB Ta ix 1iae#l. Tomy came B komnetreHii Cyny €C TaAymMaduTu nnpa-
Bo €C, a HalliOHaABHI CyIH TAKOI0 KOMIIETEHII€I0 He HaliAeHl, OCKIABKH I1e IIPH-
3BeAO O [0 BUHHUKHEHHS Pi3HUX TAyMadeHb V KOXKHIN aepkaBi-daeHi. KommieTeH-
nig Cyay €C taymauuTtu npaso CHiBTOBapHUCTB BHU3HadeHa crarreio 234 [o-
roBopy npo €CIB, gKa € HaApiXKHUM KaMeHeM (DYHKIIIOHYBaHHS Bciei mpaBoBoi
cucremu €C.

Hactrynuum acnexkToMm koomnepamii Cyny €C i HallioHaABHUX CYZiB € Te, III0,
peaaisyrouu cBoio kommneteHIlio, Cyn €C 3HaxonuThk 6asaHC MiXK iHTepecaMu
nepxkaB-daeHIiB €C y KOHTEKCTI BpaxXyBaHHS He TiABKH HOPM €BpOIeHCHKOTro
paBa, a # HOpM HaIliOHAABPHUX 3aKOHOAABCTB. Tak, 25 xkoBTHa 2005 poky Cyxa
€C BuUHIC pillleHHS II0/I0 HaJaHHS [T03Ha4YeHHIo «PeTa» IpaBOBOi OXOPOHU Y BU-
radaai HalMeHyYBaHHS Miclg ITOXO/KEHHS NPOAYKTY XapuyyBaHHsd. CyTh CIpaBH
noaqdrae y TakoMmy. ¥ 1994 poui Kowmicia €C 3a 3agBkoio ['penii 3apeecTpyBa-
Aa TIo3HadYeHHd «PeTa»r ¥ BUTASAI HaMeHYBaHHSA MicClld ITOXOKEHHS IPOILYK-
Ty XapdyBaHHHA KAACy «CHPH», y 3B’93Ky 3 4HM OyB npuiiHATHH Peraamenr
No 1107/96 Bix 12.06.1996. Ha 11e BigpearyBaau iHIII KpaiHu — BUPOOHUKH Ta-
Koro cupy (danisa, Himeuyunna, ®paniis, BeankobpuraHis), IOCHAQIOYHCE HA Te,
III0 I1e IIO3HAaYEeHHS € POJOBHUM i He MOXKe OyTH IIpeIMeToM 3axUCcTy. 3a ix 1mo3o-
BoM Cyn €C BUHIC pillleHHS PO CKaCyBaHHS ITOAOKeHb PeraamenTty No 1107 /96
1010 reorpacivHoro nmo3HadeHHs «PeTar. ITicas 11bOT0 KOMIAHII — BUPOOHUKU
cUupy 3HOBY 3BepHyAucd n10 Cyay 3 IpoxaHHAM B3araai cKacyBaTH peecTpallito
«deTn», TOMY IO 1€ TO3HAYEHHS BXKE CTAAO POJOBHUM i HE MOXKHa HOT0 3aCTOCO-
ByBaTH [AS IO3HA4YEHHS TiABKH rpelnpbkoro cupy. Cyza, IpOBiBIIM IIOBHOLIHHE
po3caigyBaHHS, AiHIIIOB BUCHOBKY, 110 «®@eTa» — I1e CUp, aKUl Mae crienudiuni
XapaKTEePHUCTUKHU 3aBASIKU OCOOANBUM IIPUPOAHUM Ta AIOACHEKUM (PaKkTopam, sKi
IpuTaMaHHi reorpadiuHii micrieBocti I'pertii. Tomy 3 25 sxoBTHsS 2005 poky iHO-
3eMHi KOMIaHi-BUPOOHUKU IIOBHHHI OTPUMYBATHU AilleH3il0 Ha MapKyBaHHS
CBOTO CUPY CyTO TPELLKUM HaiiMeHyBaHHaM «Petar®. Y mporieci Bupinrenss miei
crpaBu Cyn €C mpoaHaaizyBaB HalliOHAABHI 3aKOHOZIABCTBA BCiX KpaiH, B SKUX
BupoOAgBca cup «Petar, i, BpaxoBYIOYH iX, BUHIC OCTATOYHE PiIlleHHS.

I Mus.: Bumun A.M. Bka3. npansg. — C. 55—59.

2 fus.: Case 149/79, Commission v Belgium [1980] ECR 3881.

3 Trauenrxo K. ®ETAabHbIM KoH(pAMKT // FOpumudeckas mpaxTtuka. — 2005. — 6 mexa6ps.
Ne 49 (415). — C. 1, 19. AnasoriuHo{ ITO3HUIIii 111010 BAKOPUCTAHHS SIK €BPOIEHCHKOr0, TaK i HallioHaAB-
Horo npaBa Cyzn €C nonepxKyeThbes y pimneHHi y cripasi Gorgonzola v Kaserei Champignon (Case 87/97,
Consorzio per la tutela del formaggio Gorgonzola v Kaserei Champignon Hofmeister GmbH&Co. KG and
Eduard Bracharz GmbH [1999]), B sKOMy BH3Ha4YUB YMOBH, IKUX Tpeba JOTPUMYBAaTHCS IIPU PeecTpa-
il ToproBoi MapKu.
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Y Mmexani3Mi Koomnepallii HallioHaABPHHUX CYLOBUX CHCTEM Ta CyI0BOi cucTeMu
€C neBHe 3Ha4YeHHs Mae BHAUB opucaukiii Cyny €C Ha IOpUCAUKILIO HAIlio-
HaAbHUX cydiB. Tak, Cyn €C y pimtenHi y cupaBi Amministrazione delle Finanze
dello Stato v Simmenthal migKpecAuB, IO «...HaIliOHAABHUH Cy[, Ail0YH y MexKax
cBoel ropucauKILii, 3060B’a3anuil 3acTocoByBaTH IIpaBo CIIiBTOBapHCTBa y II0B-
HOMY 00cd3i i 3axXHIaTH NpaBa, IKUMH BOHO HaiAsde IIPUBATHUX OCi0, BiAMOB-
ASTIOYH Y 3aCTOCYBaHHI Oy1b-IKOT0O IIOAOXKEHHH, K IIOII€PENHBOr0, TaK i HACTYII-
HOTO, HAaIliOHAABHOTO 3aKOHOAABCTBAa, AK€ MOXKE CyIepeduTH HOPMi IpaBa
CniBTOoBapHCTBa», Ta L0AAB, III0 HOr0 aKTH «aBTOMATHYIHO POOASITH TAKHUMH, III0
He ITiIASIraloTh 3aCTOCYBaHHIO, Oy/Ab-SKi [IOAOXKEHHS HaIliOHAABHOTO 3aKOHOIaB-
CTBa, 11O Cylepedarts iM»!.

SIKIIIO 3K HalllOHAABHI CyH YU iHIIII OpTaHU HE BHUKOHYIOTH CBOTO ODOB’SI3KY
11010 BUKOpPHUCTaHHs npasa CIiBTOBApPUCTB, 1le MOXKe OyTH MiCTABOIO AL Bifl-
noBigaapHOCTI mepen incruryramu CniBroBapucts?. Tak, Kowmicisg moxe mopy-
LIIUTHU IIPOLEAypy 3a crarTero 226 [JoroBopy npo €CHB, i GKINO AepiKaBa-4A€H
He BUKOHA€E CBOro 000B’s13Ky, To Cya €C 3060B’13ke Ii criaatuTu mrpad abo me-
HIO (cTarTa 228 [JoroBopy npo €CnB). Y :KoaAHOMY pasi mepzkaBa-dAeH He MOKe
IIOCHAATHCS Ha yCTAACHY IIPAKTHKY UM Ha HOPMH BHYTPIIIHBEOT'O IIPABOIIOPSAKY
3a/A9 BUIIpaBAaHHA He3acTOCyBaHH4A IpaBa CliBToBapHCTBAa.

TakuM YMHOM, 3aBAIKH 6a30BOMY IIPHUHITHUILy BepXOoBeHCTBa ItpaBa CriiBToBa-
PHUCTB, KU peanidyeThbcd B CynoBil cucteMi y popMmi Koomepariii, pimenus Cy-
ny €C mMaroTh BUpilllaabHe 3HA4Y€HHS y AiSIABHOCTI HAIlliOHAABHUX CY/iB i ITpU BU-
HECEeHHi HUMH pillleHb, SIKi BianoBigawoTh OyKBi i AyXy €BpoIleifickKoro mpana.

[ITe omHuM ayzKe LiKaBUM aclieKToM y Koomnepallii Cyny €C 3 HallioHaABHUMHU
cymaMmu € Te, 1o pimennsa Cyny €C npuBoadaTh 40 3MiHH Ta 30iABIIIEHHS IOPHC-
OUKII HallioHaABHUX cyZAiB. HalsgckpaBilllUM IPHUKAQZOM [AS IiATBEPIZKEH-
HS IBOTO € ciipaBa Factortame, y sKili aHTrAilicbKUN cyn 3BepHYBcd a0 Cyny €C
[As BUHECEHHs IIpeaiMiHapHoOro pimeHHs. [leKianbKa KOMIIaHiM, y TOMY 4YHCAi
i Factortame, ockapxkuau no Bucokoro Cyny Beankobpuranii peecrpauifinnii
AKT 11po TOproBeAbHEe MopeIiaaBcTBO 1988 poky, akuii, Ha iX IyMKYy, IIOpyLIyBaB
mpaBo CiBToBapHCTBa, Ta BUMaraAll BXKUTH THMYaCOBHUX 3aXOMiB A4 3abe3Iie-
YeHHS [1030BYy 10 BUHECEHHS OCTAaTOYHOro pimeHHda. CripaBa Oyaa mepenaHa 1o
[TaaaTu AopaiB, gKa BiAIIoBiAa, 1110 HAITIOHAABHUH Cy HE Ma€ IIOBHOBAaKEHb IT0-
IO BXKUTTH TaKHX 3axoiB IpoTH KopoHu (TobTo mpotu Akra [lapaamenry), i To-
My 3aCTOCYBaHHS THMYaCOBHUX 3aXOiB IIIOA0 3a0e3IedeHHs [1030BY € HEMOXKAH-
BuM. Cyn €C 3a nperoguniaabHUM 3anutoM [lasaTu AopaiB BUPIIIKB: «...IIOBHA
mieBicTh mpaBa CriBToBapucTBa Oyae MopylieHa, SKI0 HOpMa HaIlioOHaABHOTO
IIpaBa 3MO3Ke IEPEIIKOANUTH CYAY, SKHUH PO3TAsiae CIIp, 0 PEryAIOEThC MIpa-
BoM CHiBTOBapHCTBa, BXKUTH THMYACOBHUX 3aXO0/iB IIPABOBOI'0 3aXHCTYy 3 METOIO
3abe3redeHHd IIOBHOI ni€BoCTi pileHHsd, gKe Oye BUHECEHe 100 iCHyBaHHA Y
CTOPOHM IIpaB Ha mizcrasi npasa CoiBroBapucTsan’.

Lle#t BUIIAIOK € YHiKaABHUM, OCKiABKU 3a pimmeHHsaM Cyay €C HallioHaAbHUH
Cy[ TOBUHEH BU3HAYUTHU MOAIOHI 3ax0mH, Xoda BiH i He Ma€ TAKUX IIOBHOBAa-
KeHb. 2KomHe MiXKHapoHE YTBOPEHHS He IOCSTAO TOTO, 11106 BHHOCUTH PillleHHS
mozo cepyu BHYTPIIIHBOAEP:KABHUX IIOBHOBazKeHb. Takuii HiOHTO mmapamokc
MOZKHA ITIOSCHUTH THM, I10 Bci mii 3 6oky Cyny €C mMaroTh Ha MeTi CTBOPEHHS

1 Case 106/77, Amministrazione delle Finanze dello Stato v Simmenthal Case [ 1978] ECR 629.

2 NMus.: Ipuysix L. TIpaBo Ta inctuTyii €Bporeitcskoro Corosy. — K., 2004. — C. 40.

3 Mus.: Case 213/89, The Queen v Secretary of State for Transport, ex parte Factortame LTD and
others [1990] ECR 1-2433.
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YMOB cBOOOaH, O€e3IIeKH, 3aKOHHOCTI Ta B I[iAOMY IHTEerpallifiHOTO IPaBOIOPAOKY
Ha BcboMy Ipoctopi €C He3aAeKHO Bifi BHYTPiIlIHiX KOPZIOHIB.

Ha dopmyBanHg iHTerpaiiiinoro npaBonopaaky €C BIIAHBAIOTH i HAIIOHAAB-
Hi cyau. OckiabKH peaaisallis npasa CIiBTOBapUCTB ITOKAa/IeHa caMe Ha HUX, TO
e(heKTUBHICTDb 3aCTOCYBaHHS IILOI'0 YHIKAABHOTO M€XaHi3My i 1oro BIIAUB Ha iH-
TerpanifHui IpaBoIOPIIOK 3aAeKaTh Bix IX 0asKaHHS Ta FTOTOBHOCTI 0 IIOTO.
[To3uTHBHUM IPHUKAALOM € BeankoOpuTaHis, gKka IpUHHATTIM ¥ 1972 porti Ak-
Ta npo €Bponelicyki CrriBToBapucTBa BU3HaAa BEPXOBEHCTBO IIpaBa CriBToBa-
PHCTB HaJ BAACHUM 3aKOHOAABCTBOM. Lleif Kpok OyB BupilllaabHUM, a/Ke Beau-
KOOpHuTaHisg, KpaiHa 3 MIIIHOI0 KAAQCHYHOIO JOKTPHUHOIO 1apAaMEHTCHKOI0 CyBe-
PEHITeTY, IIOCTyNHAACA MOr0o YaCTHHOIO Ha KOPUCTh 3aKOHOAABYUX Ta CYAOBHUX
oprauiB €C. BusnauynuMm Oyao # Te, IO AepiKaBa 3 AyaAiCTUYHOIO KOHIIETIIiE€I0
CTOCOBHO MixkHapoaHoro mpasal! Bce X Taku BuU3Hasa 3a mnpasoMm CriBroBa-
PHCTB BEPXOBHY II03HUIliI0, TUM CaMUM 3aTBEPAUBIIN CYTTEBY BiAMIiHHICTE IIpa-
BoHOpAAKy €Bporneiicbkux CHiBTOBapUCTB Bix MikHapomHoro?. Y 1996 poui
Beabrig Bu3Haaa IPiopUTET OAHOIO 3 HOPpMATUBHUX akTiB CIiBTOBapHUcTBa Ha
HarioHaabHOI KouHcTutyliero. Y 1999 poui nmomibHuii Kpok O0yB 3pobaeHHUit i
ABcrtpiero. [Tpu nboMy npioputeT OyB HaJaHUH HABITh HE 3aCHOBHUIILKUM JOTO-
BOpaM, a [KepeAaM IIOTOYHOrO 3aKoHomascTBa’.

BapTo Bin3zHauuTH, 1110 AedKi AepkaBu-dAeHU €C TpUBasui yac He clipuiiMa-
AUV TIPUHITUII BepXOBEHCTBA IpaBa CriBToBapUCTB Haa BaacHUM. lle crocyBaao-
cd He TIABKH HOpMAaTHUBHUX aKTiB, a # pimens Cyay €C. Tak, dpaHIy3bKi aaMmi-
HiCTpaTHUBHI CyAH IPOTATOM KiABKOX POKIB Yy pasi CylIepedHOCTi HalliOHAABHOT'O
[IpaBa €BPOIEMCHEKOMY 3aCTOCOBYBaAH Iepie.

IITe mikaBimum € npuraan Himewuwnwu, Bumuit Koncrurynitinuii Cyn akoi
OINRIIOB BHCHOBKY, IO IIPM BHUHUKHEHHI cylepedHocTeH Mix npaBoMm €C Tta
Koncruryuiero Himeuunnu, ocobanBo y cdepi pyHIaMeHTAaABHUX KOHCTUTYILi#-
HUX IIpaB, Tpeba 3acTocoByBaTH KoHcTHTyLiO. ITosicHeHHaM Itiel mo3umii € Te,
o KoHCTUTYIIig MiCTUTE IpaBa, 9Ki IoTpebyITh 3aXUCTy, a IpaBo €C, y CBOIO
4epry, He MiCTUTB MIE€PEAIKy TaKHX IIpaB, i I1e € pe3yAbTaTOM BiICYTHOCTI JeMO-
KpaTUYHOCTI Ha BubOopax €Bponeiickkoro Ilapaamenty. Bummit KoncTuTyiii-
Hui#t Cyn BBazKaB, 1110 IIpaBonopsaaok HiMeuunHn Moxke epeKTHUBHIllle 3iHiCHIO-
BaTH 3aXHUCT (PyHIAMEHTAABHUX IpaB KpaiHu 3 6araToBiKOBHM I0OCBiIOM aeMo-
Kpartii. Ak Hacaigok Koncruryuifinuii Cya 3aAUIINB 3a COO0I0 IIPaBO IIEPETAILY
akTiB CiBTOBApPHUCTB HA KOHCTUTYIIIMHICTE®. AAe CHATYyallis 3 4aCOM 3MiHMAACH,
3MIIHUBCS 3aXHUCT €BPOIENCHKUX IIPAB, 1 Bxke y cnpasi Wunsche® ®enepasbanii
Koucruryniinu#t Cyn miaTBepauB, IO 3aXUCT (pyHAaMEeHTaABHUX IIpaB y Crib-
TOBapHCTBax JOCAT BUCOKOI'O PiBHA i He ITOCTYIIAEThCA HiMEIIbKHUM CTaHAapTaM.

1 Mus.: IT. Mananuyx. Beryn no mixuapomaHoro mpasa 3a Eitkxepcrom / Ilep. 3 anra. — Xapkis:
Koncym, 2000. — C. 105; O.0 Mepeskko. IcTopisa MizkHapoaHO-IIpaBOBUX BueHb. — Kuin: IOpuauana
ayMmka, 2004. — C. 165—166.

2 1le 6yAo MmiATBepAKEHO pIllTEHHSIM aHTAlficbKOTO Ameasitiitnoro Cyny y crpasi Macarthys Ltd v
Smith [1980] 2 CMLR 217, 218.

3 Mus.: MpaBo Epomeiickoro Coroza / Tox pexa. C.JO. Kamkuna. — M.: FOpucts. — 2002, —
C. 113.

4 [lus.: Pimmenns [lep:xasnoi Pagu ®dpamnrii Bix 1 6epesns 1968 poky y crpasi Syndicat General de
Fabricants de Semoules de France [1970] CMLR 395.

S Mus.: Pimenns Burmoro Koucruryiiizoro Cymny HiMewdwsu y cipasi Internationale Handelsgesellschaft
Bix 29 TpaBHsa 1974 poky.

6 [us.: Pimmenus Bumoro Koncrurytiitaoro Cyay HiMewdausu Bix 22 xoBTHS 1986 POKY.
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OpHakoBe 3acTocyBaHHs akTiB €C Ta pimens Cyny €C — HeoOximHa ymMoBa
KooIlepallii HallioHaAbHUX CyZOBHX CHUCTEM i cyzoBoi cucteMu €C. SIkIio Hallio-
HaABHI CyZiu He OyayTh OMHAKOBO 3aCTOCOBYBAaTH IIpaBoBi akTH CHiBTOBAPHUCTB
Ta pimenna Cyny €C, To 11e mpusBeae 10 gucbasraHcy npaBoBoi cuctemu Cormo3y,
AKHUY MOXKHA 3 BIIEBHEHICTIO XapaKTepHU3yBaTH K npaBoBuil Coro3s, akuii 00’em-
Hy€e nep:KaBH-YA€HHU 3aBIAAKU aBTOPUTETY IIpaBa. Y pimleHHi y crupasi Costa v
ENEL xateropu4dHo 3adikcoBaHo: «BukoHaB4ya cuaa npaBa CIiBTOBapHUCTB B
OMHINM nep:kaBi He MOXKe PI3HUTUCH Bin iHINOI 3 mincTaB po3bixkHOcTe#d HaIllio-
HAABHHX IIPAaBOBHUX CHCTEM, TOMY IO Il € AMCKpHMIHAI€l0, gKa 3a00poHeHa
crarrero 12 loroBopy, Ta IPU3BEAE OO0 HOPYLIEHHS cTaTTi 100!

Koomneparia mizk Cynom €C Ta HallilOHAABHUMH CyJaMU Oep:KaB-4YA€HIB, K
BU/IHO, € BAXKAUBUM YHHHUKOM €BpOIIeHCchKOi iHTerparii. Bona Bukpecauaacsa y
IIPOIleCi PO3BUTKY IIPAKTHUKHU 3aCTOCyBaHHA HOpM IIpaBa €C y eBpomefchbKiit Ta
HaIliOHAaABHHUX CHUCTeMax cynoduHcTBa. Bnaus Cyay €C Ta HalliloHaABPHHUX CYiB
[ep3KaB-4A€HIB Ha CTAHOBAEHHS iHTErpallifHOro IpaBoOIoOpPAAKYy Ta acIeKTH iX
Koorepaii cBigauTh 1mpo ocobauBe miciie Cyay €C B iIHCTUTYLIIHHOMY MexXaHi3Mi
Coro3y Ta Horo 3HaYeHHs B €BpoledcbkoMy iHTerpartitinomy npoueci. Cyn €C,
II0 CyTi, Ma€e cTaTyC HaaHAI[iOHAABHOTI'O OpraHy BAQU, aA€ Pa3oM 3 THM BiH I0-
CHUTB 4aCTO IIOCHAAETHCS i BpaxXxoBY€ HalliOHAABHY ITPAKTHKY cyfnodnHcTBa. Lle, B
CBOIO Yepry, CBIIYHUTE i IIPO Te, III0 €BpOIleHiCbKa iHTerpalliad He MoxKe OyTH pe-
3yABTATUBHOIO, IKIIO HalliOHAABHI CyAU AepiKaB-4YA€HIB (KOHCTUTYILilHI, Bep-
XOBHI Ta iHIII) He BIPOBaAXKYBaTUMYTh y KUTTA IIpaBo €C Tta pimenHa Cyny.
A Tomy kKoomepartia Mixk Cynom €C Ta HalliOHaABHUMU CyaMu, 3MiHCHEeHHd iX
KOMIIETEHIIIHHNX IIOBHOBAaXKE€Hb BPEIITi-pEelIT MaloTh OMNOCEPEAKOBYBaTHCS i
MeXaHi3MOM HNPUHHATTS pillleHb HalliOHAABHUMHU CyJaMHU B KOHTEKCTI TAyMa-
4yeHb CyzmoMm €C eBponeficbKUX HOPM abo HOTo IpaBOBUX MTO3UILIH.

1 [lus.: Case 6/64, Costa v ENEL [1964] ECR 585.
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3 ICTOPII
BITYN3HAHOI KOHCTUTYLIMHOT FOCTULII

CNPOBU OBIrPYHTYBAHHA 3ACA[L
3AXUCTY PAOAHCbKUX KOHCTUTYUIN 20—30-x POKIB
B O®ILIMHUX KOJIAX CPCP TA YPCP

O. MupoHeHkKo,
OOKTOp hinocodcbknx Hayk, npodecop

(IIpodoesrkeHHst)

Bi}lpasy, obifuaBu nocany [Ipokypopa CPCP!, A. BUIIMHCBKHN PO3MIOYaB
OTYABHY KPUTHKY BxKe Noki¥Hux Toxi I1. Ctyuku i 1. KypchKoro Ta mepIimux
kepiBHUKIB HKIO CPCP M. Kpuaenka i €. [TamykaHica K «<KOHTPPEBOAIOLIIOHE-
piB» Ta «BoporiB Hapoay». Lle KoITyBaao ocTaHHIM KUTTH, a [Ipokypopy CPCP
HAJAaA0 MOKAUBICTH GE3IEepeIIKOIHO IIPHUBAACHHUTH CO0i IX i1ef0 BHUHUKHEHHS
«COIIiaAICTUYHOr0 pagsgaHCBKOTrO IIpaBa» OAHOoYacHO 3 2KOBTHEBOIO PEBOAIOLIIEIO.

CsBi#t pi3HOBH/ CYyTO HOPMATHBICTCHKOT0 IIPaBOPO3yMiHHA A. BUITMHCEKHN Ae-
ritumizyBaB Ha | Hapazi 3 muTanbs HayKU paasHCHLKOTO IIpaBa i AepkaBu B Moc-
KBi, Ha 9Ky B AunHi 1938 poky Oyamu 3i0paHi BCi IIPOBiAHI BYEHi-IIpaBO3HABII i
opuctu-nipakTuku CPCP. BoHa zeio moaugikyBasa 1modaTkoBe (PpOPMYyAIOBaH-
HsI OCHOBHOro gomnosigada — [Ipokypopa CPCP, aae 3a 3micToM 3asuinasa Horo
HIoBHicTIO: «PasgHCBKE MpaBo € CYKYIIHICTIO IIPaBHA ITIOBEIiHKH, BCTAHOBACHUX Y
3aKOHOZIaBYOMY IIOPSAKY BAQIOIO TPYAAIINX, TAaKHUX, 1110 BitoO6pazkaroTh iX BOAIO i
3aCTOCYBaHHS SKHX 3a0€3Ie4yeThCs BCi€I0 IIPHUMYCOBOIO CHAOIO COIiaAicTHYHOL
[epxKaBH, 3 METOI0 3aXUCTy, 3aKPIillIA€HHS 1 PO3BUTKY BiIHOCHH i MOPAOKIB, KO-
PUCHUX i TPUHAHATHUX OAS TPYASIIUX, IOBHOTO i OCTATOYHOT'O 3HUIIIEHHS KalriTa-
Ai3My Ta Horo IepekUTKIB B eKOHOMIIl, IT00yTi Ta CBimoMOCTi Atozei, 11o6y1oBu
KOMYHICTHYHOTO CYCITIABCTBa»?.

CnouaTky mediHinig nmpaBa A. BUIIIHHCBKOTO iMeHyBasach 9K «<HOPMaTHBHE»
BHU3HAUYEHHd IIpaBa, a ITIi3Hillle 3a HalOASTaHHAM CcaMOTIo IIPOKypopa, KU He
XOTiB 4yTH 3BHHYBa4eHb y «0ypIKya3HOMY HOPMAaTUBI3Mi», 3MiHHUAACH Ha «BY3b-
KOHOPMAaTHUBHHI ITAXiA 40 npaBa. 3BUYaiHO, HOPpMaTUBI3M A. BHIIMHCHEKOTO
He TOTOXXHUY KeAb3€HIBCbKOMY UM COlliaAbHOMY HOpMaTuBi3Mmy A. [iori. Aae BiH
HE € i BUHAXO0/I0M y CBITOBi¥ IOPUAMYHIN AyMIli, OCKIABKH, SIK [IBi Kparai Boau,
BiATBOPIOE BUEHHS IIPO CYTHICTH mpaBa aHraivmis /x. Ocrina, III. Amoca a6o
«yKpaiHcbkuX pocigr» I'. IllepiieHeBuya, B. KaTkoBa Ta iHININX 3aCHOBHUKIB i
IPUXUABHUKIB KAQCUYHOTO IOPUAMYHOI0 ITO3UTHBI3MY. Lle#t pisHOBHA HOpMAaTH-

1 Y aiTepatypi, y TOMy 9MCAl FOPHIMYHIH, JOCHTH IOIIHPEHA IIOMUAKA, KOAH A. BHIIHHCHKOTO HA3M-
BaioThb ['eHepaabHUM ITpoKypopoM CPCP. Takoi nmocanu no 6epe3Hs 1946 pokKy He icHyBaao.
2 OcuoeHbIE 3a/1a¥d HAyKH COBETCKOI'O COIMAaAUCTHYecKoro nmpasa. — M., 1938. — C. 183.
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Bi3My 3 AeMaroriYyHUMH BUXHAACAMHU y AediHirii oirlifino IpoBOAUTS y AEII0
3aByaAbOBAaHOMY BHIAGAl YiTKy AYMKY A. BHIINHCBKOTO, BHCAOBAEHY IIE Yy
1927 porii, 110 mpaBo — Iie CYKYIIHICTb IPUIIHUCIB (KOMaH, HaKa3iB) IaHyI04Y0TO
pexRUMY.

Taka «reHepasbHa AiHis» npaBoposyMiHHa [Ipokypopa CPCP mporarom Ha-
CTYITHUX IT'ITHU OECATHUAITE O€3MEKHO HapioBasad y PaAsSHCHKIN IOPUCIPYAEHII,
Ha I0puanYHUX pakysbTeTax By3iB CPCP, y paagaHchKiit mpaBoBil mpakTull, 3a-
CBOIOBaAaCh dK «IOpUAUIHA 6i0Ais» 1 Maiike He 3MiHUAACH HA MEXKi HUHIIIIHIX TH-
cauoaiTe. Ha Kaab, came Ha TaKOMYy IIPaBOPO3yMiHHi, HA TaKUX «JOPOTUX AL
cepis» POPMYAIOBAHHSIX, HABITh He IIiMO3PIOI0YM, XTO OyB iX HepIIOAKEepeAoM,
BUXOBYBAAUCH CydacCHi IIOAITUKH, 3aKOHOAABII, CYAl 3aTaAbHUX 1 KOHCTUTYIIiH-
HUX CyAiB KOAUIITHIX PaASHCHKUX PECITYOAIK, y TOMY YHCAl #f YKpainu. 2KuBy4JicTb
KOHIENIi¥ A. BUITMHCBKOrO, Ha HAILy AYMKY, € Haf0iABIIIIM IraAbMOM Y PO3BHT-
Ky CydacHOTr0 IIpaBO3HaBCTBa B3araai i Teopii Ta mpakTHUKH KOHCTHUTYIIIIHOTO Cy-
JOYHMHCTBa 30KpeMa. BiIKWHYyTO YMMaAO IIOCTyAaTiB A. BuUmmHcbKOro 3 Horo
«Teopiti» CyIoBUX I0KAa3iB, 3MaraAbHOCTI CTOPiH, IX piBHOCTI y IIpolieci, IpaBa Ha
3aXUCT OOBHHYBAYyBaHOIO, 3i3HAHBL a00 IIOSICHEHB IifIO3PIOBAHOIO YU IIiACYI-
HOTO dK «ITapHIli» JOBEIEeHHS H0ro BUHHU TOIIO, aAe CTPHXKEHb HaB’d3aHoro [Ipo-
KypopoMm CPCP 1e y 1938 poiii XOHOT0O IIpaBOPO3yMIiHHS 3aAUIIAETHECS MaizKe
HETIOXUTHUM.

Ho peui, cam A. BumuHcbKkUi, Oyaydn HaBHaKTUBHIIIUM OpPTaHi3aTOpPOM i
YIACHUKOM YCiX T'YYHHX ITOAITHYHHX mporeciB 1936, 1937, 1938 pokis, abco-
AIOTHO He JOTPHMyBaBCd HUM Ke C(hOpMyABOBaHOI «IreHepaabHOI AiHID» y paasgH-
CBKOMY IIPaBO3HABCTBI, IOMAarar4uch BiJ CyAAiB, KOAHU I1e IOTPiIOHO, «THYYKOCTI
y CIIpaBi 3aCTOCYBaHHS 3aKOHY», BIiIXMAEHHSI Bifl IOPUAUYHOI CXOAACTUKU Y BU-
TASIi CTAPOBUHHUX IIPaBHA «Xall 3aTHHE CBIT, aA€ BOCTOP3KECTBYE IIPABOCY AL
abo «3aKOH CyBOpPHUH, aAe Iie 3aKOH» TOIIIO.

3 TouKHM 30py IPOOAEMH, KA TOCAIIKYEThCS, HECIIPaBeJAUBUM Oyao 6 He 3ra-
[AaTH i IIPO AedKi IIO3UTHUBHI CTOPOHU BHUCAOBAIOBAHb A. BUIIIMHCBHKOTO, 9Ki I1€B-
HUM YHHOM CHPHUSAU 30aradyeHHI0 PaAsdHCBKOI MOAeAl KOHCTUTYIIIHHOI IOCTHIIII.
MaeTbcs, HAIpPUKAAZ, PO BH3HAYEHHS IOPHAUYHOI IIPHUPOLH, JiTKE PO3MEKY-
BaHHS HHUM Ta «iepapxizalliro» 3aK0OHY, yKa3y, [IOCTAHOBHU, PO3MNOPSIIKEHHH, Ha-
Kaay, IHCTPYKILi, II10 MaAo i Mae ¥ 3apa3 He TiABKH TeOPeTHUYHE, a ¥ IpaKTUIHe
3HAYEHHS Y KOHCTUTYLIIHHOMY CYZIOYMHCTBI; BUMOTH CTPYHKOI IT06YIOBH CHCTe-
MU IIpaBa Ha OCHOBIi cucreMmaTusallii Horo MpUHIINIIB, Kaacugikallii :opuaud-
HUX AUCIIUIIAIH, IX KOHKPETHOTO 3MicTy Tollo. Aae IIKoAa, 3aBaaHa A. Bumun-
CBKHUM CYCHIABCTBY B3araai Ta IpaBO3HaBCTBY 30KpeMa, IIpHU3Beaa A0 TaKHUX
TpariyHUX HaCAIZIKIB, I10 IIi Ta iHIII HOTO0 BUMOTH, ¥ TOMY YHCAi H Ha KOPUCTH
€BOAIOILil pafTHCHKOI MOZIeAl KOHCTUTYIIIHHOT'0 KOHTPOAIO, IIPHUPOIHO, BiIXOAATH
Ha 3aHil AaH.

K BUIIAUBA€E 3 BUKAQIEHOTO paHillle HafbIABIIINE cepel IPOBIMHUX AepKaB-

Hux aig4diB Ha TepeHax CPCP BimOUTOK B €BOAIOII] paggHCHKOI MOZIEeAl KOH-
CTUTYLIHHOI IocTUI] i TpaKTHUKY ii 3anIpoBa3KeHHA 3aAUIIHAN €THIYHI YKpaiHIl
Ta BHUXIAII 3 YKpaiHCBKHX 3eMeAb, gKi IpoTaroM 20—30-X pPOKiB 0Y0AIOBaAHM
HKIO CPCP, HKIO PC®PP, ITpokyparypy CPCP i I[Ipokyparypy PC®PP. He omu-
HyAa TaKa «I0As» 1 IPOBIAHUN CYyD’€KT CyZOBOTO KOHCTUTYIIIHHOTO KOHTPOAIO —
BepxoBruii cyn CPCP. 3 mepmiux AHIB yTBOPEHHS I1bOro oprany y 1923 pormi i
IPOTSITOM HAaCTYIHUX 15 poKiB, ToOTO Bech yac, Koau BepxoBuuii cyn CPCP 6yB
€IUHOIO Ta HAaNBHIIOIO CyA0BOIO AQHKOIO PAATHCHKOI KOHCTUTYIIIHHOI IOCTHIIII Ta
BEPXOBHOIO KapaAbHOIO iHCTAHITIEIO Y CHCTEMIi PafFHCBKUX CyAiB, HOro HE3MiHHO
0YO0AIOBaB Aikap 3a paxom 3 KaTepuHocAaBITUHY, OAUH 3 PYyHIATOPIB KATEPUHO-
CAABCBKUX, KPEMEHUYIILKUX, XEPCOHCHKUX COlliaa-AeMOKPATUUHUX OpraHizalliii,
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npodecitinuii peBoatortionep O. BuHokypoB (1869—1944). Came BiH, He Oyaydu
IOPHCTOM 3a OCBiTOI0, BUCTYIIUB Ha TepeHax CPCP 3 HH3KO0I0 MIOHEPCHKUX cTaTeH
SIK TEOPETHUYHOTO, TaK i IPHUKAAIHOTO 3MICTY 111010 KOHCTUTYLIHHOIO KOHTPOAIO!L.

dkmro nepuri crarti O. BUHOKypoBa IpHUCBAYyBaAHUCh, B OCHOBHOMY, opra-
HizalifHUM MOMEHTaM Yy KOHCTHUTYILIMHIY KOHTPOABHIN AidABHOCTI BepxoBHOTO
cyny CPCP, nourykaM HaIpgMiB IX YIOCKOHaAEHHS, aHAAI3y IPUYUH yXBaA€HHS
HEKOHCTHUTYILIIMHUX aKTiB, cucTeMaTusallii BuaiB nopyuiens Koncruryuii CPCP
1924 poky, AOCAIAKEHHIO IX AUHAMIKH, IIIASIXIB YiTKOTO PO3MEXKyBaHHS KOMIIE-
TeHIIi{ COI3HUX i pecry0AiKaHCPKHX 3aKOHOAABYHUX OPTaHIB TOIIO, TO 3 KiHIS
1925 poky BiH mmo4yaB BHUCTYIIATH 3 HU3KOIO TAMOOKUX TEOPETUYHUX y3arasbHEHb
i IPOMIO3UILiH III0A0 PaATHCHKOI CHCTEMH KOHCTHUTYIIIHHOTO KOHTpoAr. O. BuHo-
KypOoB He MaB CYMHIBY, III0 BHIIMMH OpraHaMH KOHCTUTYILHHOIO Haragaay B
CPCP 3aaumatorbesa LIBK CPCP i #ioro I[Ipesunisa, a BepxoBHUE cya € iX «KOH-
CYABTYIOYOIO i CUTHAAI3YIOUOI0 iHCTUTYIIIE€I0 IIOA0 TUX YU iHINTUX IIOpyIllneHs KoH-
crurywii Corosy»?. BiH TOpKaBCs TaKUX BAXKAUBHUX 3 KOHLIEIITYAABHOI TOYKH 30Dy
1 a9 CBOTOEHHS NMUTAHBb, 9K IIpaMe NopylIeHHda KoHCTUTYII] (KOHTPOAB V¥ By3b-
KOMY CMHCAI) i orocepenkoBase, TOOTO ITOPYIIEHHs OpraHidyHuX 3aKoHIB® i 3a-
TaABPHOCOIO3HOTO 3aKOHOJABCTBA, AOTPHUMYIOYHUCH IPH IBbOMY AYMKH, III0 KOH-
CTUTYLIMHOMY KOHTPOAIO IIiIAGTAIOTh IPSAMi ¥ OIOCEPEAKOBaHI CYyII€PEYHOCTI 3
Koucruryuieo 1924 poky.

HetaabHOMy aHanizy migmaBaB O. BHHOKYpOB IIpolieypy BinHalineHHS HeBiI-
noBigHocTed KoncruTynil y 3akoHonaBcTBi CPCP Ta coro3HHX peciiyOaik, mmporiecy
IIOJAABIIIOTO ITPOXOAKEHHS 1 BUPIIlIEHHs KOHCTUTYILIIHHUX CIIOPiB. 3a XapaKTepoM
KOHCTHUTYLiMHI nmopymnieHHa y 1925 pomi BiH noaiags Ha 3 KaTeropii (HopyleHHsS
TIOPSAAKY BHUIAHHS aKTiB, IIOPYIIEHHS KOMIIETEHIT] Cy0’eKTaMH 3aKOHOTBOPYOCTI,
IIOPYIIIEHHST Y3TOXKEHOCTI MizK akTaMu Co03y i COI03HHX pecITyOaiK), a B 1927 po-
i — BXK€ Ha YOTHPH: CTPYKTYPHI IOPYILEHHd, ITOPYILIEHHI KOMIIETEHIIii, IIopy-
IIIEHHS Y3TO>KEHOCTI, ITOPYIIIeHH IIOPSAAKY BUAAHHA akTiB. He BTrpagaioTs akTy-
aabHOCTI Horasau O. BHHOKypoBa Ha KOHCTHUTYILIHHIN KOHTPOAB 5K, IIEPIII 3a BCE,
IHCTUTYLI0 KOHCTUTYIIIMHOIO BUXOBAHHS, a He perpeciii*. Bin cMiAMBO BeTymas y
JHCKYCio 3 IHIITUMU Aep:KaBHUMU AigdaMu, 30KpeMa 3 M. KpruaeHKoM, Ha3uBaro4n
«@abcypmoM, IOPUANYHUM HOHCEHCOM» IIParHEHHS OCTaHHBOTO IEPEeTBOPUTH Bep-
XOBHHMHU Cy[ IK OpraH KOHCTUTYILIIMHOIO HATAdy i «KOAEKTUBHOIO IIPOKypopa» Ha
«KOHCYABTATHBHHI OpraH IpH MIPOKYyPaTypi»®, HE 3alepedyiodH Py LLOMY Heol-
XiTHOCTI Oe3rocepenHpoi ygacTi y crpasi oxopoHH KOHCTHTYINI SK IPOKypaTypH,
Tak i KK, PCI Ta iHmIux gep:kaBHUX OpPraHiB.

1 Bunokypoe A.H. OcHoBeI cymebHoro 3akoHomaTesbctBa Coroza CCP M COIO3HBIX pecryGauk [/

BepxoBHsblii cya. — Broaserens No 1. — 1925, mait; BuHokypog A.H. O KOHCTUTYIIUOHHOM Hazzope //
BectHuk BepxosHoro cyna CCCP. — 1925. — Ne 1; BuHokypos A. [esteapHOCTh BepxoBHoro cyna Co-
103a CCP // CoBerckoe cTpouTeAbCcTBO. — 1927. — Ne 1; Bunokypoe A. Coro3Hasg IpoKypaTtypa U

Coro3Hblit BepxoBHbI ¢y / / BectHuk BepxoBHoro cyna CCCP. — 1926. — Ne 2; BuHokypog A. Ob1ue
BBIBOJIBI 110 0T4YeTy BepxoBHoro cyna Corosa CCP 3a 1925 roz // Tam camo. — 1926. — Ne 3; BuHoKky-
pos A.H. O6 n3meHeHuH" u nonosHeHuu Iloaoxenus o Bepxcyne Corosa CCP // BectHuK BepxoBHOro
cyna CCCP u npokypatypsl Bepxcyna CCCP. — 1927. — Ne 2(5); BuHokypos A. Ilatuserue BepxoBHO-
ro cyna Coro3a CCP // Tam camo, 1929. — Ne 1; Burokypos A. HoBoe ITorozkeHne o BepxoBHOM cyze
CCCP u npokyparype Bepxosroro cyna CCCP // Tam camo. — 1929. — Ne 2; Peus nipeacenateas Bep-
xoBHOTO cyna Coroza CCP T. Bunokyposa // [ecats aeT BepxoBHoro cyna Coroza CCP. 1924—1934. —
M., 1934. — C. 9—18.

2 Bunorypoe A.H. O KOHCTUTYILIMOHHOM Hazazope. — C. 3.

3 Mo uux O. BuHokypoB BinHocus IToaoxkenus npo LIBK CPCP, PHK Ta PIIO CPCP, coro3Hi HapKo-
MaTH TOLIO.

4 Bunokypoe A.H. O KOHCTHTYIIHOHHOM Hazazope. — C. 4—6.

S Bunokypoe A. Corosnas pokyparypa... — C. 7.
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POS’S{CHCHHH 3aKOHIB, III0 apTYMEHTOBAHO MOXKHA BBazKaTH IX 0pillifiHUM TAY-
MadeHHAIM, K€ Mar0o HOpMaTHUBHUM XapakTep, y pillleHHax BepxoBHoro cyay
CPCP mig xkepiBHurBom O. BuHOoKypoBa 0yA0 YMHHUM YITPOIOBXK O0araThox Ha-
CTYITHUX JIECATHAITE. VIeThced, HalIpuKAad, Ipo ocTaHoBu [1aenyMmy BepxoBHO-
ro cyny «I[Ipo HeIpUILyCTUMICTb 3aMiHM KOHMicKallii MafiHa I'pOIIOBOIO CyMOIO,
gKa JOPiBHIOE BapTocTi MaiiHa» (3 aucronana 1924 poky), «IIpo BiiHOBAEHHH ¥
IIpaBax I'pOMaAdHCTBa Ta IIPOo aMHicrito» (16 ciuna 1925 poky), «IIpo miacyxa-
HICTB CIIpaB IIpo MapHoTpaTcTBO» (30 KBiTHA 1926 poky), «IIpo 3aaiK y CTPOK IIO-
HepeaHbOr0 3aMKHEHHS 4Yacy, IPOBEAEHOTO0 MiJl apellToM y AUCIUIAIHAPHOMY
nopanky» (7 TpaBHsa 1928 poky), «[Ipo yMOBH 3acTOCYyBaHHS JABHOCTI i aMHicTii
[0 3A0YHHIB, 9Ki TPUBAIOTH (4 6epe3nda 1929 poky) Toio.

O. BuHOKypOB, I10 CyTi, CTaB IPOBiIHOIO IIOCTATTIO ¥ JKOPCTKIiH AUCKYCIi, SKa
crtaaaxayaa B CPCP na mexi 20—30-x poKiB 10710 poai i miciiga BepxoBHOTO Cy-
Oy 1 COI03HOI NPOKypaTypH y CUCTEMI PaAdHChKOI KOHCTUTYLIHHOI IOCTHILI, 10-
CAITOBHO Bi[ICTOI0I0YU BEPXOBEHCTBO CaMe€ Cy/I0OBOT'O KOHCTHUTYIIIMHOrO KOHTPO-
AIO, IIPOBiHE 3HAYEeHHS BepXOBHOIrO Cymy y Haradaai 3a JOTPUMAaHHSM COIliaai-
CTUYHOI 3aKOHHOCTI, Y TOMY YHCAl IPOKYPAaTyPOIO, PO3IINPEHHS HOI'0 KOMIIETEH-
1ii y mpaBi Ha ONIpOTeCTyBaHHS HEKOHCTHUTYIIIHHUX aKTiB, y TAYMadeHHi COI03-
HOTO 3aKOHOJABCTBa, HaJaHHA BepxXoBHOMy cyay 3aKOHOAaB4Oi iHilliaTHBH,
CTBOpPEeHH4 NIpe3uaii BepxoBHOro cyay, «06epeskHOTO i BAyMAWBOT'O CTABAEHHH /10
KOHCTUTYLIIMHUX MOPYIIEHD 3 GOKY COIO3HUX peciiybaik»! Toro. LlikaBumu € Te-
3u O. BHHOKypoOBa Ipo «IBOCTOPOHHIM» KOHCTUTYIIIHHNH KOHTPOAB, TOOTO 0XO-
pony Koncrurywii CPCP Bix mopyuieHs K IIEHTPOM, Tak i peciybaikamu, #oro
nediHiia mpo Te, 10 «KOHCTUTYLIMHUM KOH(MAIKTOM Tpeba BBazKaTH He IOPy-
mreHHs ocHOB KoHcTuTy11ii, 1Ki € HernmoxuTHUMU fasd COor03y i COI03HUX peciyOaiK,
a TIABKU TIOPYIIEHHS y B3a€MOBIiZHOCHHaxX Mik COI030M i COIO3HHMMHU pecIIyO-
AlKaM¥, BCTAHOBAEHUX KOHCTUTYIi€I0»?, IIPO AXKEpeAa KOHCTUTYIIMHUX KOH-
AiKTIB, IPO HEOOXiMHICTL BUXOBAHHS Y BCiX Aep:KaBHUX OpPTaHIiB «KOHCTHUTY-
Li¥HOI AUCIUIIAIHNY, «BBEAEHHS Y IIpaBHAbHE KOHCTUTYIIHHE PyCcAO KEepPiBHHII-
TBa PeCIyOAIKAaHCHKUMHU HapKOMaMU 3 GOKy 06’ HAHUX COI03HUX HAPKOMATIB»
TOILIO.

Ha xaasp, y 30-x pokax pa3oM i3 Brparoro BepxoBauM cynom CPCP KoHCTHTY-
LiMHUX KOHTPOABHHUX (PYHKIIIH nero TpaHchopmyBaaucs i moraaau O. BUHOKY-
poBa. BiH yKe 3 3aJ0BOA€HHSM aKIIEHTYE Ha «CBEIEHUH II0YTH Ha — HeT» pobo-
T BepxoBHOTO cyAy IO KOHCTHUTYIIHHOMY HarASAy i IOSCHIOE 1€ «3HAYHUM
IiABUIIEHHIM KOHCTUTYIIHHOI AUCITUITAIHMY, HA BUHUKHEHHI «COI03HOI IOCTUIIIT
3a TUIIOM OUPEKTHBHHUX OpPraHiB», Ha IIEPETBOPEHH] BCiX CyaiB «Ha mincobHi op-
raHu y crpasi comjasictuanoro Hacrymy»*. O. BUHOKypoBa [IOYHMHAE HEITOKOITH
He Te, 110 BepxoBHUN cya BTpaTHUB KOHCTUTYIIMHI KOHTPOABHI (OyHKIIiI, a Te,
1100 «I'OAOBHI IIOTOKH KHUTTS» ¥ «BHPi 3aTOCTPEHHSI KAACOBOI GOPOTHOM» HE OMH-
HyAu BepxoBHUH cyn i 11106 oCcTaHHIil B39B Ai€BY y4acThb «y 60pOTHOI 3 OIOPTYHI3-
MOM, IIKiTHUIITBOM i Take iHIEe»®. Y pe3yAbTaTi TAKUX 3MiH, X04 GiABIIICTE pe-
peciii BinbyBasachk y I103acyoBOMY IIOPSAKY, BepXoBHMI cyn (0coOAHBO HOro
BiticbkoBa Koaeris Ha 4oai 3 B. YABPiXoM) He 3aAUIIIHUBCS OCTOPOHB I'PYyOUX ITOPY-
meHb i Korcrurymii 1924 poky, i Korcruryii 1936 poky.

1 Bunoxypose A. O6 uameHeHuH 1 HomoAHeHHU [loroxkenus o Bepxcyme Coroza CCP. — C. 3—6.

2 Burnorypoe A. Ilatuaetrue BepxosHoro cyna Corosza CCP. — C. 3.

3 Peus mpexcenareas Bepxosroro cymaa Coioza CCP T. Bunokyposa. — C. 11—12.

4 Tam camo. — C. 13—18.

S Mucemo A.H. Bunokyposa I''K. Opmxkonukunze // BepxoBHomy cyny CCCP — 40 aer. — M.,
1965. — C. 88.
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neBHHﬁ BHECOK [0 (PpOPMyBaHHS BITYM3HAHOI Teopil i MpakKTUKKN KOHCTHUTY-
mitiaoi roctuwii y 20—30-xX pokax HaA€XKUTH Ilie O AHOMY dAaeHy BepxoBHOTrO
cyny CPCP, roaosi toro KpuMiHaabHO-CyZ1I0BOI KOAETII IPOTAroM Matizke miBTopa
AecaTupivya i omHoyacHo roaoBi Kowmicii 3akoHOmaBynx npormno3umniit npu PHK
CPCPy 1923—1938 pokax, BUXOBaHIIO IOPUIUYIHOTO (PaKyAbTETY MOCKOBCHKO-
ro yHiBepcuteTy B. AHTOHOBY-CapaTtoBcbkomy (1884—1965), akuii 6yB BimizBa-
HUM o MockBu 3 YKpainu, ae ob6ifiMaB /0 IIBOTO IIOCAMIH T'OAOBHU [[OHEIILKOTO
ry0peBKOMY Ta HapKoMa BHyTpimHix cripaB YCPP. Y cBOiX YHCAEHHHUX ITparsgx}
BiH TOpKaBCs TaKUX BaXKAUBHUX JAS MiAXOAIB 10 CYTHOCTI KOHCTUTYIIHHOTO KOH-
TPOAIO ITHUTaHBb, K «Ie(PeKTH HAaIloi IPaBOCBiIOMOCTI» (3BEPXHE CTABAEHHH 110
3aKOHIB), THUIIH PaAgHCBKOI'O 3aKOHOAABCTBa (GFOPUANYHO HIKYEMHOI'O 4YaciB
TPOMaagHCHKOI BifiHU i mockoHaaoro nobu HEIIy»), opraunizanititi popMu 3aKo-
HomaBuoi pobOTH, CYTHICTH 3aKOHOAABYO]I iHiIliaTUBH, IpOoOAEMHU CHCTEMATH3a-
mii i kogudikamnii, ayTeHTUYHe TAyMadeHHd YMHHHUX 3aKOHIB, «3aKOHHA i Imo3a-
3aKOHHA [OLIABHICTE», CYTHICTBh «KOHTPPEBOAIOLIIMHOIO 3A04YMHY», IIpoIlaraHiaa
IIPaBOBHX 3HAHb CEpPeJl HACEAEHHS TOIIIO.

Oco6ANBO BazKAUBUMH (K JAS IIPAKTUKHA KOHCTHUTYILIHHOTO KOHTPOAIO 3 ODOKY
BepxoBHoro cyny CPCP, Tak i moaiTuuHoi oxopoHu KoHCTHUTYI11ii BUAAIOTHCS Mip-
KyBaHHsa B. AHTOHOBa-CapaToBCBKOTO IIPO «€HICTh 3aKOHHOCTI», Kill 3aBazKa-
IOTh «3BHYKH HaIliBAMKYHIB», IIPO HIAGXU IIOIOAAHHS KOHKYPEHIIi COI0O3HHUX i
pecnybOAiKaHCHKHX 3aKOHIB, KOHKPETHOTO PO3MEKYBaHHS 3aKOHOAABY0I KOMIIE-
TEHIIii MiK HUMH, IIPO «€AHICTb PO3YMiHHS COIiaAiCTUYHOI 3aKOHHOCTI», «€AHICTH
IpOBEeAEHHS 3aKOHHOCTI», IPO HamaHHa BepxoBHOMY cyay ImpaBa KOHCTUTYIIIH-
HOT'O KOHTPOAIO 32 BAACHOIO iHiIiaTHBOO i Take iHme?. Baacue, cam B. AHTOHOB-
CapatoBchkuH y 1925 pori BUCTYNUB iHiniaTopoM i HatlakKTHBHIIIIIM be3rioce-
penHiM y4aCcHHKOM HITHPOKOI AUCKYCIi PO colliaAicTUYHY 3aKOHHICTB, CTBOPEH-
HS 3araAbHOCOI03HUX Ipokypatypu Ta HKIO CPCP. Ak roaosa Kowmicii 3akoHO-
naBumx mporo3utliii mpu PHK CPCP BiH maBaB mepiri 3pa3ku O(illifiHOTo TAY-
MadeHHS 3araAsbHOCOIO3HHUX HOPM Ha 3allUTH PECIyOAIKaHCBKHUX AeP:KaBHUX
opraHiB, ctaB pyHAATOPOM 0araToToMHOTO «CHUCTEMATHYIHOTIO 3i0paHHsa YUHHO-
ro 3akoHomaBcTBa Coio3y PCP», ake Buiimiao y 1927 pori, a B 1940 poui — pe-
naxkTopoMm 11 ToMmiB «XpoHoAOTiYHOTO 3i0paHHsa 3aKOHIB, yKasiB IIpesunii Bep-
xoBHOI Panu tTa nocranoB Ypsany PPOCP» aBTopoM HaHIOIDyAdpHIIIIOTO cepes
CYAAIBCBKOTO KOpIycy «/loBifHUKA AAT HAPOAHOIO CyAi» TOLIO.

Ha >xaab, im’a B. ArTOHOBa-CapaToBCHKOrO 3alasgMoBaHe Horo 6e3mnocepes-
HBOIO Y4aCTIO B OpraHisallii SK IepIIoro IyYHOro MoAiTHYHoro IIporecy B CPCPy
1928 pomi (mraxTHHCBKA CIIpaBa), Tak i 0araTbox iHIINX, [0 IKUX OyB IPHYET-
Huit BepxoBruii cyn CPCP y 30-x pokax. Xoua IIiIKPECAUMO, 1110 TOAOBHY POAB Y
JKOpHaxX perpeciii BimirpaBasa y CTPyYKTypPi OCTaHHBOTO He KpHUMiHaAbHA, a Bili-
CBKOBa KOAETid Ha 40Ai 3 B. Yappixom.

CBiﬁ BHECOK y IIPOIIEC €BOAIOIII] paagHChKOI MOoAeAl KOHCTUTYIIIHHOI FOCTUITIT
3pobuam y 1e#i repion i mapTiiiHi Ta mepkaBHi Aigdi B YkpaiHi. 3a nodu daxk-
THYHOTO (o KiHig 1922 poky) i popmasbHOro (mo ciuua 1924 poky) aigepcTBa

1 Anmonos-Capamoscicuii B.IT. TIo[ CTSTOM IPOAETapCKOi 60pOEr. — M.—A-x1, 1925; Anmonos-Ca-
pamoeckuii B.I1. K Boripocy o 3akoHHOCTH // Broaserenp BepxoBHoro cyna CCCP. — 1925. — Ne 1;
AnmoHog-Capamosckuii B.II1. K Bopocy 0 rocyZapCTBEHHBIX IIpecTynaeHuax // BectHuk BepxoBHOro
cyna CCCP. — 1925. — Ne 1; Anmonros-Capamoegckuii B.I1. Kak IpOUCXOAUT IIOATNOTOBKA 00OIIIECOI03HO-

T0 3aKoHOmareabcTBa // Tam camo. — 1926. — Ne 3; Anmonos-Capamoeckuii B.I1. KpacHblil rox. —
M.—A-m, 1927; Aumonos-Capamosckuii B.II. O 6angutusme // IIpo6AeMBI yTOAOBHOM IOAUTHKH. —
M., 1936; AHnmoHos-Capamosckuii B.II. HapkoMmiocT u uau Hapkomcyn? // IlpaBma. — 1936. —

29 wuronst; Anmonos-Capamosckuii B.II. O cTaGHABHOCTH COLIMAAHCTHYECKHX 3aKOHOB // CoBeTckas
rocTunusa. — 1937. — Ne 2 ra immmi.
2 [us.: Anmonos-Capamosckuii B.IT. K Borpocy o 3akonsoctu. — C. 11—14.
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B. AeHiHa y paasgHCBKHUX pecIIyOAikax Ha BepxiBIli 0O0POHH X KOHCTUTYIIY I1e-
pebyBaan roaoBu PHK. Ckazimo, nepmi cekperapi LIK KII(6)Y C. Kociop (mo amc-
Tortama 1920 poky), B. MoaoToB (mo 6epesns 1921 poky), . Kon (mo rpyaHsa
1921 poxky), A. Manyiabcekuii (o kBiTHa 1923 poky) BH3HaBaAu 0e3yMOBHE
OpoBigHUIITBO B YKpaini ronoBu PHK X. PakoBcwkoro (Kpuctbo Cranues,
1873—1941). Hagitb 3acimannsg [ToaiToropo LUK KII(6)Y mpoBoauauch y KabiHeTi
TOAOBH yp4ny, a To H y HbOro Ha KBapTupi B XapkoBi. KopHucTyouucs 1aBHBOIO
(3 1902 poky) mpyx06010 3 B. AeHiHNM i TemanMu cTocyHKaMu 3 A. TpombkuM,
AlKap i I0pUCT 3a 0CBiTOI0!, PEBOAIOIIIOHEP-MapPKCUCT 3a ITPOECIEI0, IHTEAEKTY-
aa €BpoOIeHCBKOTO piBHS, AKUH He MaB KOPEHIB B YKpaiHi, JOCUTH e(PeKTUBHO
He Tianbku GopoHMB KoHctuTyLio 1919 poky, a @i CHIPHUATAMBO IOAS OXOPOHH
OCTAHHBOI BIIAUBAB Ha MOAITHYHI ITPOIIECH Y CEPELOBUII PAATHCEKUX PECITyOAIK
B3araai.

Came X. PakoBCBKHi, BCTYIHUBIIN Y 3KOPCTKE ITOAITHYHE HPOTHOOPCTBO 3
Y. Craaiaum, A. KameneBuwm, . 3iHOB’€BUM, 38 AKTHBHOI TiATPUMKU BXKE TAXK-
KO xBoporo B. AeHiHa, He JOIIyCTUB OCTATOYHOI'O PO3TOITYyBaHHS KoHCTHUTYIII
YCPP Bxke B cepenuni 1922 poky, To6TO ITOBHOTO 11030aBA€HHS YKpaiHU HaBIiThH
O3HaK [IePKaBHOCTI i TepeTBOpeHHd i1 4u To Ha nepudepifiny rybepHiio IIeHTpY,
4m To Ha 6e3npaBHy aBToHOMiI0 PCOPP. Ille Toxi X. PakoBCcEKHUil pilllydye BUCTY-
IIMB IIPOTH IIporoaolieHoi 23 BepecHs 1922 poKy cTasiHCHKOI T€3H PO HeoOXi-
HICTh OOTPUMAaHHS AHNIE «POPMHU KOHCTUTYILIH» IIOKH III0 HE3aAEXKHUX PaLsaH-
CBKHUX pPecHyOAiK (MaAoCh Ha yBas3i IIPOTOAOIIIEHE B HUX y 3araAbHUX pHCaxX
IIparHeHHs 00 00’¢qHAHHS) Ta ITrHOPYBaHHS «OYKBM» ITMX KOHCTHUTYILH, TOOTO
BHUIIMCAHOTO y HUX (PAKTUYHO CaAMOCTIMHOro Aep:KaBHOIO MexXxaHizmy. 3 momadi
X. PakoBcbkoro B. AeHiH cmogaTKy BIIEHT pO30MB IIPOEKT CTAAIHCHKOI «aBTOHO-
Mi3zaitii», a B rpyaHi 1922 poky — i mpoekT deneparttii y Buragai CPCP. € Bci mia-
CTaBHU CTBEPKYBaTH, IO AUIIIE TaKKa XBopoba B. Aenina 3aBagusa CPCP me-
peTBopuTHCHa Ha AiHicHY dpeaepallilo y CKAaAi MOAITHUYHO HE3aAEKHUX PasH-
CBKHUX PECIyOAiK, 00’€AHAHUX TIABKH Ha iICOAOTIYHIN OCHOBI Ta y BiMCBHKOBIi# i
JOUIIAOMAaTHYHIN cepax nepkaBHoro ynpaBainHg. Toxai Korncruryiia CPCP ma-
Aa 6 30BciM iHIIHY 3MicToBU Buraan, a Koucruryiis YCPP 1919 poky notpeby-
Basa 6 BHECEHHS AHIIIe OKPEMHX 3MiH i IlepeBakHa YaCTHHA KOAHIIIHIX {1 IpUITH-
ciB 3aaumnaacsg 60 YUHHOIO.

Ta auct B. Aenina «/lo IUTaHHS IPO HAIIIOHAABHOCTI YU ITPO «aBTOHOMI3allilo»
no aeaeratiB I Bcecorosnoro 37i3ay Pang mititu He BCTUT?, a IOTIM Ha4ebTO OyB 3a-
OyTuii, ane He X. PakoBchkuM. Y KBiTHI 1923 poky 3 Tpubyru XII 313xy PKII(0),
Ha gkoMy B. Aenina Bxke He Gaunan, X. PAaKOBCHKHI 3 HOBOIO €HEPTi€I0 BUCTY-
I1aB 32 HEAOTOPKAaHHICTh CTpuKHA npunucie Koncruryiii YCPP 1919 poky, no-
BOASYH, 110 PafAsHCbKe OyAiBHUIITBO BiIXWAMAOCH BiJ A€HIHCBHKOI AiHII i cTaso
«KPYIITHOIO IIOMHAKOIO», III0 COI03Hi OpraHM 3afiMaloTh BEAUKO/IEPKABHUIILKY I10-
3HIIi10, IEPETBOPIOITHCH «Ha Xa3diB yChOTO HAIIIOTO KUTTS», 1110 Tpebda mo3daBu-
TH COIO3Hi HApPKOMAaTH [IEB’ITH AECATHUX iX IIOBHOBAIKEHbD i IepegaTH IX COI03HUM
pecmiybaikaMm To1ro. ITomiOHI AyMKH B3Ke He IIPOIIAANCE: ¥ YepBHiI 1923 poky 3a
ixiniaTuBoo [. MaHyiabchKOT0 Ha X. PAKOBCHKOMY 3’dBUBCH IOAITHYHUN SPAUK

1 Ha mexi nux mucrmmnain X. PakoBcbkuit y 1897 polli 3aXHCTHB y (ppaHIy3bKOMY YHiBEPCHTETI
MoHIIeAbE i TOKTOPCHKY AucepTaliiro «ETioAoridg 3A04MHHOCTI i BUPOIzKeHHSD. SIK ITpaBO3HABEIlb Ha/laAl
ory0AiKyBaB 3MiCTOBHY IIpalll0 3 TAMOOKUM IOPUAUYHUM aHaaizoM ry4dHoi cripaBu A. [peiidpyca, gxa
JIOTIOMOT'A@ OCTaHHBOMY B peabiaitarii, MoHOrpadiro rpo icropito Tperboi pecriybaiku y PpaHiii, Bean-
Ky KiABKICTB Gpolryp, craTeil ToLIo.

2 Hanwucanuii Bin 6yB 30 rpyaHs, TOGTO BOLHOYAC 3 IIOYATKOM POGOTH 313y , AKHii i 3aKiHYMBCS
TOTO K [THS.
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«kOoH(emepaasicTar, a yepe3 Micaip Horo GakKTUYHO OyAO BUTHAHO HE TIABKH 3
Ykpaiuu, a 1t 3 CPCPL.

iCASI IIBOTO POAB «TOAOBHOTO ODOPOHIIS KOHCTUTYLID» pecriyOaiku cTasa 1mo-
HCTyHOBO IIePEeXoauTH A0 PyK mepmux cekperapiB LIK KII(6)Y. ITepexigHoro
IIOCTaTTIO y IIboMY IIpolieci craB E. KBipiur (1898—1937), akuii o6ifimaB Ha3Ba-
Hy Ttocamy 3 KBiTHa 1923 mo rpyaus 1925poky2. Came y 11eit nepion 6yan omy6-
AiKOBaHi Horo poboTH «/\eHiH, 3aKOAOTHUKY, 2KOBTeHb», «Pik 60e3 AeHiHar, «<Ha 3a-
XUCT A€HiIHI3MY», a pazoMm 3 C. TomHep — 111e # «XpecToMaTis Mo A€HiHI3MY»3, B
gaxkux E. KBipiHr HelllagHO KPUTHUKYBaB AepKaBHUIIBKI inei A. TpoiusKoro i 3axu-
1aB IIOMYASPHI TO/i racaa «3MiITHEHHSI COILIiaAlCTHYHOI 3aKOHHOCTI» Ta «yKpa-
ixizarii gep:xaBHOTO anaparty». Beanocepentim BHeckoM E. KBipinra — maiibyT-
HBOIO HaTXHEHHHKA i KepiBHUKa OyAiBHUIITBA [lHIIporecy — y CKapOHHUIIIO
PaAsSHCHKOI MOeAl KOHCTHUTYIIIMHOI IocTHIlii Tpeba BBazKaTH 0XapaKTepU30BaHi
BUllle KapAnHaAbHI 3MiHN 10 Konctutyuii YCPP 1919 poky, 9Ki peTeabHO (dak-
TUYHO y MOPAAKY 3AiMCHEHHS IIONEPEAHBOTO IIOAITMYHOIO0 KOHCTUTYIIIMHOTO
KOHTPOAIO) CTaAU PO3TAIOATH i PaKTUYHO 3aTBEPAXKYBaTH Ha IIA€HyMax i 3aci-
nauHgax [ToaiToropo LK KIT(6)Y. Hu3ka akTiB COI03HHX OPraHiB 3a MOTOMKEHHIM
3 E. KBipiarom akTuBHO ocrioproBasachk YCPP Ha mpeamer ix BignoigHocTi KoH-
crutyuii Coro3y PCP y BepxoBHomy cyai CPCP.

€ BasKAUBIIILY POAB BiflirpaBaB y MOPYIIEHH]I TAKHUX KOHCTUTYIIHHUX CIIO-
piB, 9Ki crpugau (PopMaAbHIiH HeJOTOPKAHHOCTI 3HA4YHO 3MiHeHoi KoH-

crutyuii YCPP 1919 poky, B. Uybap (1891—1939), axkuii Bigpasy nicag BUTHAH-
Ha X. PakoBcbkoro o6itiHaB mocany rosoBu PHK YCPP i mepebyBaB Ha Hil
Matizke 11 pokiB. 3a3HaunuMo, 1110 6araTo KOHCTUTYILIIMHUX IPOBAKEHb ¥ COI03-
HoMy BepxoBHOMYy cyai 3aKiHYyBaAHUCh Ha KOPHUCTH YKpaiHu Ie ¥ ToMmy, IO
B. Yybap omHOdacHo, 3 1924 poky, OyB 3aCTyITHHKOM TOAOBU PamHapkomy
CPCP, uaenom LK, a 3 1926 poky — KamumatoM y udaeHu Iloaitbropo LIK
BKII(6). Bin OpaB HaiflakKTHBHIILy y4acTh i B po3pollli Ta yXBaseHHI HOBOTO
06’eKTa MOAITHYHOrO KOHCTUTYILIHHOTO 3axucTy B YKpaini — Koncrurytii YCPP
1929 poky*. 2Kurta B. Uybaps 06ipBasoch Tak caMo TparidHo, K i 6araTbox iH-
LTUX TIOAITHYHUX 1 Aep3KaBHUX Hid4iB TOTO 4acy: BiH OyB HEOOTPYHTOBAaHO pe-
IIpecoBaHUul i po3cTpiagHut 26 aAroToro 1939 poky.

oBuit mepuruii cekperap LUK KII(6)Y y 1925—1928 pokax, ypoazxeHes Hop-

HOOUABIITMHU, KOAHIIIHIH aKTUBHHUH Aisdd OiABIIIOBUIIBKUX ocepenkiB Kuena,
KarepunocaaBa, MeaiTonoas i HO3ziBru, kanmumar y udaenu IloaiTGropo LK
BKII(6) A. KaranoBud (1893—1991), mabyTb, OEI0 «IIPHUAYLIEHUH» aBTOPUTE-
ToM B. Uybaps, oco6AnMBOI aKTHBHOCTI y Aep3KaBHOMY OyAiBHUIITBI YKpaiHwu,
OKpiM «HelaaHoI 60POTHOM 3 OIOPTYHICTAMH i OypKya3HUMHU HallioHaAicTaMM»,
He BHUIBAGB. Aae v cpepi CyBOPOTO i€0AOTIYHOTO KOHCTHUTYI[IHHOTO KOHTPOAIO
A. KaraHoBUY 3aAULIUB 3HAYHUY BigOuToK. CKaKiMo, BiH JOCHUTH JKOPCTKO, Ha-
BIiTb arpecHuBHO, KPHUTHKYBaB «OypKyasHO-IOPUAUYHE MHUCAECHHS» BUIATHOTO
XapKiBCHKOTO KOHCTUTYIIioOHaAicTa O. Maauipkoro 3a cupoly 3acTocyBaTH Ka-

1y 1927 pomni X. PakoBcekoro 6yAo BUKAIOUEHO 3 mapTii (y 1934 polli YAEHCTBO BimHOBAEHO), y
1937 poui 3aapemToBaHo, y 1938 poili 3acyIK€HO IK «@HTAIHCHKOrO0 i AIIOHCHKOro HInmuryHa» Ha 20 po-
KiB, a 3 k0BTHA 1941 poky, Koau damuctu Habauzuaucek 1o Opaa, Ae BiH BigOyBaB IokapaHHS, —
PO3CTPIATHO.

2 Brepie E. Ksipinr ogoaus KI1(6)Y y 20-pigsoMy Bii: 3 x0BTHs 1918 poky 1o Gepesens 1919 poky.

3 Hapaai, Bxxe y Mocksi, E. KBipiHT cTaB JOKTOPOM €KOHOMIYHHX HAYK i IiZIrOTyBAB HU3KY LIKABHX
pobit: «Hapucu po3BuUTKy npomucaoBocti CPCP. 1917—1927» (1929 pik), «3aBmaHHa 110OyI0BU CO-
miaaizmy B CPCP» (1931 pik) To1o. 3aapemroBanuil y :kKoBTHI 1937 poKy i 4yepe3 Micallb cTpadeHUH.

4 Tpo morasau B. Yybaps Ha mepxaBHe GymiBHHUIITBO auB.: Yybap B.5. Bubpani crarti i mpomo-
Bu. — K., 1972.
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Teropiro «rrpaBoBa aepzkaBar» 7o CPCP. «Mu BigkugaeMo MOHATTHI IPaBOBOi aep-
JKaBU HaBITh Oag OypzKyasHoi mnepzkaBu, — nucaB A. KaranoBud. — 9IK Mapk-
CHCTH MH BBazKaeMo, II0 OypiKyasHa AepzKaBa, sKa IIPUXOBYETHCS 3a (POPMOIO
IIpaBa, 3aKOHyY, AeMOKpaTii, popMasbHOi piBHOCTI, 3a CyTTIO CIpaBU € He IO
iHIIe, K OypIKyasHa AuKTaTypa. [IoHaTTs «IIpaBoBa AepKaBa» IPULYMaHO Oyp-
JKYas3sHUMH BYEHHMH [AS TOTO, II00 MPHUXOBATH NPHUPOAY OypzKyasHOI mepika-
Bum»1. 3BUuaiiHo, TBepaKeHHd A. KaraHoBHYa, 1110 3aKOHU Y KOKHHUM JAaHUHI MO-
MEHT IIOBUHHI BiAIIOBiZATH PEBOAIOLIHHIN moiiarHOCTI, a He KoHcTHUTyii, 1110
BOHU € BUKAIOYHO 3HaAPAAAAM AUKTATYPH IIpoAeTapiaty, a He (paKTOpOM IIpaBo-
HOPSAKY, IO TEOpPeTHKaM-TIPaBO3HABISIM Tpeba BUBYATH He IPOCTO PopMy
CPCP gk nepskaBH, a TANO0KO aHaAi3yBaTH ii colliaabHYy IPUPOLY i KAACOBY CyT-
HICTh, HECTH B IOPUCIIPYAECHITII0 He (POPMaAbHO-IIPABOBI, a IMOAITHYHI CyIIepedKu
TOII0Z, TOBHICTIO BiAIOBimaAu BUpobAeHil Bxke Toi odilliiinii AiHii Ha 3ropran-
ua HEIly, npurHideHHS CyCITiABCTBa, HUIIIEHHS HaBiTh 3a4aTKiB CyJ0BOr0 KOH-
CTUTYLIHHOI'O KOHTPOAIO TOLIIO.
rpyaHi 1928 poky reHepaabHuM cekpetapem LK KII(6)Y craB C. Kociop
(1889—1939). I xoua 3 1934 poky Horo mocaza 3HOBY CTasa iMeHyBaTHChb
«IIEePIINY ceKpeTap», CAOBO «PeHepaAbHUI» 3HaMEHYBaAO BiKe KiHIIEBUH Iepexig
HaWBUIIOI KOHTPOABHOI BAaagu y pecrybaimi mo aimepiB KII(0)Y. o 3m00yTKiB
C. Kociopa y raaysi BiTUYH3HSHOI ITOAITHYHOI KOHCTUTYIIIHHOI IOCTUIII] HAAEXKUTDH
po3pobka it yxBaseHHda ¥ 1929 Ta 1937 pokax mmpoaHaAi30BaHUX paHiIlle ABOX
YepProBUX KOHCTHUTYIIH pecrnybaiku. B iHmmomy BiH 6e33acTepeskHO BUKOHYBaB
MUPEKTHUBH LIEHTPY i HIKOAH He (IOIIKyAsaB» M. CTaaiHy HABITE IIiHOIO COTE€HB TH-
CdY AIOJICBKHX KEPTB, dK Iie Oyao mim gac roaoay 1932—1933 pokiB. Haiibiab-
e, Yoro 3Mir momortucda KepiBHUK KII(0)Y 3a cBoio BimmgaHICTh, — 1€ OYOAUTH
Ha KiAbKa MiCAIliB ITicAs BiIKAMKaHHSA 3 YKpPaiHU BCIO CHCTEMY AEePKaBHOT'O KOH-
Tpoato B CPCP. Ta B kBiTHI 1938 poky C. Kociopa 6yao 3aapenrroBato, a B AFOTO-
My 1939 poky cTpadeHo pa3oM 3 APYKHUHOIO i pigHUM OpaToMm. HactymHuii nep-
mrnii cekperap LUK KII(6)Y M. XpyuoB (1894—1971), 6yay4u TOAOBHOIO IIOCTAT-
TIO y CHCTEMi IIOAITHYHOIO KOHCTHUTYLIHHOTO KOHTPOAIO pecIybAiku axk mo
1949 poky, mobpe BpaxoByBaB TPATiYHY HOAIO CBOIX IIOIIEPeIHUKIB i THiBYy IeH-
TPY HIKOAH HE BUKAUKAB.
aKy caMy IIO3UIIiI0 IIPOTITOM OBOX MAECATHAITH 3aiimaB I'. IleTpoBchKUit
(1878—1958) — roaoBa BYLIBK, TO6TO IOPUANYIHO HIepIla, a PAKTUIHO APY-
ra 3a 30CepeaKeHHIM AePKaBHUX KOHTPOABHUX BazkeAiB ocoba B YKpaiHi Ta 111e
Y omHa 3 epinux (ak cruiBroaosa LIBK CPCP, 3roioM oAWH 3 3aCTYIIHUKIB I'OAOBH
[Ipesuznii Bepxosuoi Pagu CPCP) y macirabax ycsoro Corosy. Moro BHECOK y 3a-
KAQJIEHHS OCHOB PaAsgHCHKOI MOAeAl KOHCTHUTYILIHHOI I0CTHIIIl Bee K Tpeba BBa-
JKATH OOCUTH BaroMuM, OCKiABKH [. IleTpoBchHKU OyB Oe3rocepeHiM yIacHH-
KOM PO3pOOKU OpraHisaliffHol CTPyKTYpPH OpraHiB Aep:KaBHOI BAaAH, Y TOMY
4HCAl i KOHTPOABHOI, Bifl camoro noyatky 2KoBTHEBOI peBoAlol1lii, moTiMm KoHncTu-
Tyii PCOPP 1918 poky, Bcix Tpbox KoHcTuTyLitt YCPP, Koncruryuii AMCPP
1925 poky Ta 060X COI03HUX KOHCTHUTYIIiH. PaHinre HaBoauAuCh haKTH aKTHUBHOI
y4aacTi I'. [lerpoBcekoro B omnporectyBaHHI BYIIBK nesgkux cOO3HHUX akTiB Ha
npeamMet ix BignosigHocTi Koncrutyuii CPCP 1924 poky i HaBiTh 3 IIPUBOLY

1 Kazarnoeuu A.M. [IBeHamiaTh AeT CTpOHTEABCTBA COBETCKOTO TOCYapCTBa B 60phba C OMIopTy-
HHU3MOM // COBETCKOe TOCyIapCTBO U peBoaroud nmpasa. — 1930. — Ne 1. — C. 8.

2 Nus.: Tam camo. — C. 8—9. HikuM He TIOMiYeHOI0 3aAMIITHAACK OMTyBAiKoBaHa y 1923 porti y Moc-
KkBi pobora A. KaranoBuda «MiclieBe pafissHCbKE CaMOBPsAyBaHHs: OyAiBHUIITBO PansaHCchKOI BAaIU Ha
MicIgx». Y CHCTEMaTH30BAHOMY BHUTASIII IIOAITHKO-TIpaBoOBi Ta iHmi rmoragau A. KaranoBuda nus.: Ka-
2anosuu A.M. TlaMATHBIE 3alIUCKH pabo4yero, KOMMYHHCTA-00ABIIIEBUKA, PO COI03HOI0, ITAPTHHHOIO
U COBETCKO-TOCYZapCTBEHHOro paboTHuka. — M., 1996.
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KOHCTUTYILIHHOCTI okpemux minnucis I'. IleTpoBCBKOI0 Ha TaKUX IIPOTECTaX,
OCKiABKH BiH omHO4YacHO OyB i roaoBoro BYIIBK, i oguuwMm i3 3actynHuKiB [IBK
CPCP. Ta Bce X i Taka, IOCUTH «CIIOKifiHa», mo3ullid I'. [TeTpoBCHKOr0 y BiTHOCH-
Hax BYLIBK i coro3HuX oprauiB npotsaroM 30-X poKiB BUKAMKaAa YHECH HEBIO-
BOA€HHd, i BiHy 1939 por11i 3a 10Ci He BCTAHOBAGHUMU HNPUYHUHAMU OYB BiIKAU-
KaHui 10 MockBH, 1mo3b6aBaeHU ycix mmocand, pobotH, rneHcii i Tiabku yepes pik
BAQIITYBaBCs 3aCTyIIHUKOM aupekTopa Myseio peBoarolii CPCP, ne it mpairto-
BaB [0 KiHIIF XKUTTH!.

ugncaa nepmux KepiBHuKIB KI1(6)Y, BYLIBK, PHK YCPP, To6T0 Cy0’eKTiB Hali-
3131/11_1_(01‘0 TIOAITHYHOTO KOHCTUTYLIIHHOrO KOHTPOAIO B YKpaiHi 20—30-X poKiB.,
okpim X. PakoBCBEKOTr0, IOpHCTOM 3a haxom 0yB BUITyCKHUK CopborHHM 1911 po-
Ky [. Manyiasceruit (1883—1959), akoro cam M. CTasiH HA3HBaB «(AMIIOBHM
ykpainiem»?. «Buecok» cekperaps LK KII(6)Y (3 rpymus 1921 poky mo KBiTHs
1923 poky) i maiibyrHbOTO akaneMika AH YPCP (3 1945 poky) y Teopito i mpakTH-
Ky TBOpeHHS MojeAi oxopoHu Koncrurytii YCPP nporo nepiogay MoKHa OIiHIO-
BaTH, MabyTh, K OiABIII HETATUBHHUM, aHixK 1To3UTUBHUM. CaMe BiH JoKAaB Oara-
TO 3yCHABb [AS BUTHaHHA 3 YKpainu X. PakoBCBKOTO i 3po0OUB yce A ocTa-
TouHoro 3uuIneHHsa Kouacruryiii YCPP 1919 poky. ¥ BepecHi 1922 poky . Ma-
HyiABCHKHMiT Hammucas ancta M. CTaaiHy, B SKOMy BHMAras «paIdKaABHOTO TIepe-
TAAAy» IIPaBOBOTO CTATyCy YKpaiHm «y Hampami aikBimanii if camoctitHoCTi Ta
3aMiHH il IIMPOKOIO peasbHOI0 aBToOHOMI€0»3. 1le ITOBHICTIO BiAOBiaA0 cTaaiH-
CBKOMY IIAAHY «aBTOHOMi3allil» i pobuao Korcruryiito YCPP 1919 poky, aKy Ha-
4ebTo MaB 6oponuTH 1. Manyiabchkuil, HikuemHo0. Toxi X. PakoBcbKOMy Bra-
Aocs «r1o36aBuTHCEH! [1. Manyiascpkoro: 3 1923 mo 1943 poku BiH IIpaloBaB y
Bukonkowmi KomintepHy.

XOIWHKOIO HUXKYE cepel] CyD €KTIB IOAITUYHOL i agMiHICTpaTUBHOI KOHCTHU-

TYLi#iHOI TocTHIlii O6yAH HApPKOMHU IOCTHUILI, KEPIBHUKH KOHTPOABHUX OPTaHiB
YCPP ta YPCP, npokypaTypH Ta iHIIINX IPaBOOXOPOHHUX OopraHiB. KoxeH 3 HUX,
6€3yMOBHO, 3aAUIINUB OIABIIIHUY YU MEHIIIUY, TO3UTUBHUN Y1 HETATUBHUH BiAOU-
TOK B icTOpii cTaHOBAEHHS BITYM3HSHOT'O KOHCTHUTYIIIHOIO KOHTpPOoAo. Hapko-
MaMH IOCTHILi], mounHar4Yu 3 aArotoro 1920 poky, onuH 3a ogHUM Oyan €. Tep-
aeupkruii, C. By3maain, M. Beromkin, M. Ckpunnuk, B. Ilopatiko, B. Iloasgkos,
M. Muxatiauk, A. KuceavoB, ®. Paguenko Ta M. Babuyenko. KOHTpPOABHI opraHu
YCPP y mepion, 110 posragnaerbcsi, odoaroBaau P. laabmnepin, M. CKpHUITHUK,
A. Toddoe, 1. Pemenros, A. dky60B, 3H0BY M. Ckpunuuk, B. llITepubepr, C. By3a-
naais, M. Beromikin, O. MenBenes, [. Aebins, M. Baagumupcekuii, K. Kipkix,
B. Baroucekuii Ta K. Cyxomain?. [Ipokypopam# (3 3k0BTHS 1925 pOKy 0 AIFOTOTO
1937 poky — reHepaabHUMHU IpoKypopamu) YCPP, nounnarouu 3 M. CKpunsau-
Ka i 3akinuyrouu A. KuceaboBuM, 06ifiMasu mocanu BCi HAPKOMH IOCTHLIT, a Imi-
cAag pod’eqHaHHA IUX 1nocan y BepecHi 1936 poky — I'. 2KeaesHoropcbruii tTa
A. d4enin.

1 ToaoBHi moaiTuyni imei I'. [IeTpoBCHKOro, AKUMM IPOHM3aHI KOHIIENIIl €IHOCTI mposeTapiaTy i
HOro IpeACTaBHHUKIB y pagax Ta IX KepiBHUX opraHax, BHKAaeHi y 30ipHuKY: I[Tempoeckuli I.H.
N3bpannble Tpyasl. — M., 1986.

2 Ile BeAbMHM TIOKA30BO, OCKiABKH []. MaHyiAbCEKHI 6yB eTHIYHUM yKpaiHiem, a 6oarapuna X. Pa-
KoBCBKOro M. Craain y Tomy X amcti mo B. Aemina y Topku Bim 22 BepecHs 1922 poky HasuBae
«HEAUTIOBUM YKpaiHIIEM».

3 Ilur. mo: MensHuuerko B. Pakosckuii mporus Crasuna / / Beyepruit Kues. — 1988. — 12 nekalps.

4y 1934 poui 3amicte LHKK — HK PCI CPCP cTBOpeHO ABa COI03HI KOHTPOABHI 1eHTpH — Kowmicia
napTitiHoro koHTpoAto nipu LIK BKII(6) Ta KoMmicia paggrHcbkoro KoHTpoAo nipu Paguapkomi CPCP, gaka
y 1940 poui nocrynuaaces HK [lepzxkaBHoro KoHTpoato CPCP. BiamnosinHi 3MiHu crasucek i B YKpaiHi.
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Ha3BaHUX MPIi3BUII HAHBATOMIIIINH 0COOUCTHI BHECOK 0 CKAPOHUIT BiTUH3-

HSHOI KOHCTUTYIi#HOI ocTuIlii, MabyTb, HaaexkuTb M. CKpunHUKY (1872—
1933), akuit HaligoBIIIe 06ifiMaB yci Ha3BaHi mocanu: 3 29 ciuua 1919 poky — ro-
AoBa BepxoBHOI colliaaicTHYHOI iHCIIEKIII Ta HAPKOM [ep:KaBHOI'O KOHTPOAIO, 3
23 TpaBH4 1920 poxky — HapkoM PCI, 3 31 auntaa 1920 pokKy — 11e ¥ IOBHOBaXK-
Huit npeacraBHuUK HK PCI PCO®PP B Ykpaini, 3 12 kBiTHa 1922 poKy — HapKOM
roctuii, 3 31 ciuna 1923 poky — IpoKypop, 3 23 KoBTHA 1925 poky — reHe-
paabHUi npokypop YCPP. Okpim Toro, # Ha 6araTbox iHmmx nocagax M. Ckpuri-
HUK MaB 0e3IocepemHE BigHOIIIEHHS OO CTAHOBAEGHHS BITYM3HSAHOI CHCTEMH
KOHCTHTYILII#fHOTO KOHTPOAIO. MaeThes mpo #ioro roroByBauHs y HapomHoMmy ce-
KperapiaTi B 6epe3Hi—KkBiTHI 1918 poky, nepebyBaHHS Ha HAMBHUIIUX I10CAAAX Y
BYK y AUIHI—TI'PyAHI TOTO 3K POKY, KEPIBHUIITBO HAPKOMATOM BHYTPIIIIHIX CIIpaB
y aunHi 1921 poky — KBiTHI 1922 poky, dyaeHctBo y LIBK CPCP, IIpesumnii
BYLIBK, roaoByBaHHg 3 1927 poky y Pani HamionaasHOCTe#t CPCP, nmpusHadeH-
Ha 3actynHUKOM roaroBu PHK YCPP y aroromy 1933 poky Toiuo. Jdomamo, II10
M. Ckpunuuk 0yB HeaMmiHHHUM yaeHOM LK KII(6)Y — oprany HaiBHIIIOTO ITOAITHY-
HOTO0 KOHCTHUTYILIIHHOrO KOHTPOAIO B YKpaiHi Iboro Iepiony, 4aeHOM abo KaHIu-
naroM y uaeHu IloaiToropo LIK, KorTpoabHoi kowmicii IIK KII(6)Y, yaeHOM yCix KO-
MICi# 110 po3pOOIIi IEPIITHX COI03HOI i pecy0AIKaHCHKUX KOHCTUTYIIIH, TT0AOKEHb
IIPO HAPOOHUH Ccyn YKpaiHu, OCHOBHUM JIONIOBiIaveM IIPO HifICYMKH POOOTHU KOH-
CTUTYLIHHNX KOMICiH, IIpO PEBOAIOIIHHY 3aKOHHICTH, Aep:KaBHe OYAiBHHUIITBO,
poboTy oprauiB rocTullii i mpokypaTypu Ha naeaymax LIK KII(6)Y, 3'i3nax Panx, ce-
ciax BYIIBK, 3aciganuax PHK YCPP Torio.

Baecok M. CKpUIIHUKa — AIOAUHU i 6€3 IopUAuYHOi, i 6e3 Oyab-saKo]1 iHIT101 BH-
1101 OCBITH — Yy CTAHOBAEHHS PaASHCHKOI MOJieAl KOHCTUTYIIiIMHOI IocTH1lil B YK-
paiHi He BUYEePIIyETHCS HOT0 0araTorpaHHO0 IIpaIero K IIOAITHYHOTO i fepKaB-
HOTrO mistua. BiH 3aAuInuB 110 co6i HeabusaKuil TeopeTUIHUN JOPOOOK 3 IIpobaeM
KOHCTHTYIIIOHAAI3MY, COIliaAicTHYHOI 3aKOHHOCTI, 3aKOHOTBOPYOCTI, KOHIIEIITY-
aABHHX 3acajl AiIABHOCTI OpraHiB fep:KaBHOTO KOHTPOAIO, CYAY ¥ IPOKypaTypH.
Yumaao 3 HUX Oyau omybaikoBaHi e y 1929—1931 pokax y 6araTroToMHOMY BH-
JIaHHIi (BCTUTAY BUMTH HE BCi TOMH!), & IPOTATOM IIE€PIOY, 110 AOCAIAXKYETHCS, —
B OKPEMHX Ipalgx? Ta Maiixke 600 mybaikallisax B razerax Ta KypHasaxs.

I Cxpunnux M.O. Crarti # mpomosu. — T. II. — Y. 1. — Xapkis, 1929; T. I. — Xapkis, 1930;
T.IV. —4. 1. — XapkiB, 1930; T. 5. — Xapkis, 1930; T. II. — Y. 2. — XapkiB, 1931.

2 Crpunuux M.O. IcTopis mposeTapchKoi peBoarowii B YKpaini. — Xapkis, 1923; Crpuintux H.A.
YroaoBHag noautuka CoBeTCKOH BaacTu. — XapbkoB, 1924; CkpoinHux H.A. Haponsnsrit cyn. Ero 3a-
JAa4y U ero AesaTeAbBHOCTb. — XapbKoB, 1925; CkpunHur M.O. 3a peBOAIOLIINHY 3aKOHHICTE. — XapKiB,
1926; Cxpunnux M.O. Ha TepeHi pagaucekoi Koncruryuii. — Xapkis, 1927; Ckpunxux M.O. 1o Teopii
60poTEOH ABOX KYABTYp. — Xapkis, 1930 Ta iHrmi.

3 Crpoinnurx H. O pabode-KpecTbsiHCKOH uHCIekimH // Kommynuer. — 1920. — 10 Hos6ps;
CrpoinHurx H.A. B opranax roctunmuu // Ilpoaerapckasa npasma. — 1922. — 29 pekabps; Crpoin-
Hurx H.A. O KaaccoBOM xapakTepe coBeTckoro cyaa // Tam camo. — 16 oktabps; CrkpwuinHurx H.A.
OCHOBHBIE 3a/1a4Hl COBETCKOM 1octuruu // Tam camo. — 18 oktabps; CkpuinHurx H. K 3amayam Llen-
TPaABHOM KOHTPOABHOH Komuccuu // Kommynwuer. — 1923. — 3 ampead; Crpuinnux H.A. O 1eH-
TpasbHbBIX yupexaeHuax CCCP // IIpoaerapckaa npasaa. — 1923. — 3 Hoabpsa; CkpunHux M. 3aB-
naHHA Bceecorosnoi Hapangu HapkowmroctiB // Bicri. — 1923. — 23 rpyans; Ckpunuux M. Kapna
moaituka YCPP // BiabmoBuk. — 1924. — 3 Gepesns; CkpoinHuxk H. 3amgadu cyaeOHbBIX yaperae-
auit // Iposerapckas npasaa. — 1924. — 4 mapra; Crkpuintuk H. PeBoAIOIIMOHHAS 3aKOHHOCTE [/
NsBectusa Oxecckoro rydorkoma. — 1924. — 7 maga; Ckpuointuk H. OKTabpbcKas PEBOAIOIIUS U PEBOAIO-
uusa npasa // BecTHHK coBerckoii ioctumuu. — 1924, — Ne 22; Ckpunnux M. IIpo misiabHiCTB
npokyparypu // BiabmoBuk. — 1925. — 8 ciynsa; Ckpunxuk M. [JigABHICTE paasgHCBKOI IIPOKypaTy-
pu // Tam camo. — 19 arororo; CkpunHuk M. PeBoatoniitina 3akoHHicTh // Bicti. — 1925. — 1 atororo;
Crpuntux M. PeBoatoriitina 3akoHHicTs YCPP // Tam camo. — 23 xxoBTHS; CkpunHuk M.O. PeBoaro1tiii-
Ha 3aKOHHICTB i poboTta npokypatypu // BecTHUK coBeTcKoi# ocTuruu. — 1926. — Ne 8—9 Tomo.
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3 oxHoro 6oky, M. CKpPUITHHK 3aAWIIIABCS OPTOAOKCAABHUM OiABIITOBUKOM i
BipHUM cuHOM cBoe€i ermoxu. Bxxke ogoaroroun HKIO YCPP, BiH 1iAKOM BUIpaBIo-
ByBaB 00pPOTBEOY 3 KOHTPPEBOAIOIII€IO «AHIIIE IIOCTAHOBAMH ¥ PO3MOPSAAKEHHIMH
npesuaii Pax, komannyBanHa YepBoHOI I'Bapaii Ta MiceBHX KOMEHAATYD»,
3aKAWKAaB OOTPUMYBATHUCH Ili€l «AiHiI peBoaromiiiHoi 3akoHHOCT» i ipu HEIII,
He MHAYBaTH BOPOTiB HAPOAY, OCKIABKH BOHU «HAIlle MHAOCEPAd CIIPSIMOBYBaTH-
MyTBb IIPOTH HacC», He OOMEKyBaTHUCh IIPU LILOMY «(DOPMAaAbHUMH IapaHTiIMU 3a-
KOHHOCTI», aae pilryde aaMaTu Tpeba TiAbKHU Oyp3Kyas3Hy 3aKOHHICTE, a L1010 CO-
IiaaicTUYHOI — «I1€ € CIipaBa KOHTPpeBoAolitiHar!. KoAulrHi mo3acymoBi pos-
IpaBH 3 «BOPOTAaMH HapoAy» HAPKOM IIPOINOHYBaB 3aMiHUTH «HEMHAOCEPAHUMHU
CYIOBUMH PO3IIPaBaMU 3 yCiMa, XTO [IOBCTAE IIPOTH BAAAH IIPOAETapiaTy»?.

M. CKpUIIHUK, Aenaai Oiablie 3aHYPIOIOYHUCE Y MUPHE KUTTS [iCAT TPOMAaITH-
CcBKOi BifiHH, CIIPAMOBYBAaB i Ha AeMOKpaTH3allilo HaBUINMX OpPraHiB AepKaB-
HOTO KOHTPOAIO. XOIHAM A€T€HAH IIPO BHMOTAMBICTL HapKoMa [0 «dI€pPBOHUX
KOHTPOAEPIB», X 4eCcHOCTi, OOPOIIOPSAAHOCTI, HENOIIYIIIEHHS BTPYYaHHS y BHYT-
pimIHi agMiHICTPaTHBHI CIIpaBU ITIIKOHTPOABHUX YCTAHOB i opraHisaliiyf Toiro.
He yHukaB BiH 60poTHOM 3 KOMYBaHCTBOM, HEIOAABCTBOM, XaAaTHICTIO arlapary
1 BAACHHUX IIOPYIIEHb 3aKOHHOCTi: BUHHOTO YMHOBHHKA M. CKPUIIHUK Mir 3a-
apelITyBaTH Ha KiAbKa [i0 3a Haka3oM Hapkoma. [IpuBeprae yBary mocTifiHa
TypboTa PO MiABUIIEHHS TEOPETUYHHUX 3HAHB «IEPBOHUX KOHTpPoAepin». ¥ HK
PCI 6yao 3i6pano, MmabyTh, Haiibiablly Ha 1modatky 20-X pokiB 0ibAiOTeKy 3 ITH-
TaHb AEeP3KaBHOT'O KOHTPOAIO.

yoauBu HKIO i ITpokypatypy YCPP, M. CKpUITHHK IIOMIiTHO €BOAIOIIIOHY€E
Oy 6ik BcTaHOBAEHHHA B YKpaiHi «(1uBiai3oBaHOrO» moAiTHYHOTO i agMiHicTpa-
TUBHOT'O KOHTPOAIO 3a AOTPHUMAHHAM PaAdHCBKHX 3aKOHIB i KOHCTHUTYILIH. Y
KOHIIENITyaABHOMY IIAQHI BxKe y 4epBHi 1923 poKy BiH pilllyde BiAKHAAB TOYKY
3opy . Manyiabcbpkoro, 3rigHo 3 gskoio CPCP MmozkHa 6yayBaTu abo IIASIXOM KOH-
denepartii, abo 1IAgTXOM CTBOPEHHS €AUHO] i HermoxiabHOI Pocii, i mporioHyBas 3a-
AVIIIHUTH pecliybaikaM BHYTPIIIHIO HE3AAEKHICTD 38 YMOBH «IIepefiadi HUMU I1eB-
Hoi moai cyBepeHHOCTI cBoemy Coro3y». KoHCTHTYLIHHHE KOHTPOAL 3 OOKY
neHTpy M. CKpHUITHHUK ySBA4B K IPaBO BEPXOBHUX opraHiB Coio3y BUCTYIATH B
POAl «KOHTPOAIOIOUHNX, 3MiHIOIOUMX, CKACOBYIOUHX 1 CIPSIMOBYIOUUX pillleHb
LIBKiB i PHKiB okpeMux pecriyOAik 3 000B’I3KOBUM ITPOXOIKEHHAM ITUX PillleHb
yepes APYTY ITasaTy» 3a YMOBH, IO PECIIyOAIKH V¥ CBOIX IIpaBax He IePeTBOPATh-
Cs Ha «BOILY B KHUIIIEHI 9i GAOXY Ha LIeIy»3.

Axknientyroun Ha poai HKIO i mpokypaTypu B 3abe3IedeHHi JOTpUMaHHSA pe-
BOAIOIIIFHOI 3aKOHHOCTI, IKa, HaragacMo, OXOIIAIOBaAa TOJIi 3a 3MiCTOM i IIOHLT-
TSIM «KOHCTUTYIL#HICTE», M. CKPUITHHK y3Ke PO3yMiB I[I0 3aKOHHICTb SIK «00’em-
HaHH4] IIPUHIIUIIIB PEBOAOLIIl 3 IPUHITUIIAMH 3aKOHHOCTI», BU3HAaBaB HEMOXKAH-
BiCThP OiAMIHM OCTAHHBOI PEBOAIOIIIMHOIO AOMIABHICTIO, BHMAarap 3aBepILeH-
Hs IIPOLIECY IIEPEXOY «3aKOHHOI PEBOAIIIHHOCTI y PEBOAIOLIAHY 3aKOHHICTBY,
«3HUILIEHHS CBaBiAAd Y TiIBAAWHAX PAATHCHKOTO0 Oy AiBHUIITBA», CTABUB 3aBIAH-
HS IIepen opraHaMM IIPOKypaTypH, IHIIMMH KOHTPOABHHUMH opraHamMu YCPP
«PO3IIEYEHNM 33Ai30M BUIIAAIOBATH BCi BHUIIAJKHU CAMOIIPABCTBA, XabapHHUIITBA,
3AOYHHCTBA, Pilllyde OIIPOTECTOBYBATH HE3aKOHHI aKTH, CHCTEMATHYHO 3BIiTyBa-
TH IIepejl HACEAEHHSIM IIPO CBOIO HiSIABHICTB, 3aAy4YaTH [0 KOHTPOABHOI pOOOTH
IIUPOKiI Macu pobiTHUKIB i ceasH»?. TIpo rymanizaitito morasaies M. CKpunHuka

1 Cxpunnux M.O. Bubpani TBopu. — K., 1991. — C. 184—188.
2 Tam camo. — C. 189.

3 Tam camo. — C. 191—192.

4 Tam camo. — C. 215—217.
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ACKpPaBO CBiIYUTS i TOH (paKT, 10 caMe 3a HOoro HaroAdranuaMm y 1924 poriii cao-
BO «IIOKapaHHs» OyAO BHAYYEHE 3 PAAdHCHKOTO KPUMIiHAABHOTO 3aKOHOOABCTBAa
K «OIi03HE» 1 3aMiHEHEe Ha MOHATTS «3aX0/IU COIlliaAbHOT'0 3aXUCTy». [IpoTH 11b0ro
3aBxk U Bucrynas M. KpuaeHko.

Hapxkowm roctuiiii i mpokypop YCPP HaroaoiryBaB Ha HeOOXiHOCTI HEYXUABHO-
ro morpuMmanHsa Koucrutyiii CPCP «nasg 3abe3rnedeHHs CIiAbHOIO cHAoio Coro3y
CYBEPEHHOCT] KOKHOI COI03HOI pecrybaiky» He TIABKH TOMY, IO «TPYASIli MacHu
Yrpainu MOXKyTh 3 yTixoro quBuUTUCH Ha Koncrutryiito Coio3y PamsaHcekux Pec-
mybAiK K Ha 3M00yTOK iXHBOI 60POTHOM i iXHIX 3ycHab»!. BEAHMKY KiABKICTH I1O-
PyILLIeHb KOHCTUTYLIHHHUX BHUMOT, OOIYHIEHUX aAMiHiCTpaTHBHUM alapaToM,
M. CKpHUIIHHK ITOSICHIOBAB «yOOTiCTIO HAIIIOTO OI0MZKETY, a TAKOK HEeJOCTATHBOIO
KIABKICTIO KBaAihiKoBaHUX IOPUANYHUX CHA»2. Opraiu paasdHChKOI IOCTHULL] HAap-
KOM BBaxKaB «CYCIIIABHUMHU cCaHiTapaMm», ITIOKAUKaHUMH He [OIIyCKaTH IIopy-
LIIEHb COIIiaAICTHYHOI 3aKOHHOCTI, 8 HApOoAHi cyau — «be3rocepeaHiM IpeacTaB-
HUKOM POOITHHYO-CEATHCHKOI BAAU, SIKUil BUSIBASE PEBOAMIINHY CBiZOMICTH
pobOIiTHUKIB i ceadH, perpe3eHTYye i i, KEPYIOYHCH 3araAbHUMH BHUMOTaMH PO-
OITHHYO-CEATHCHKOI'O 3aKOHY, BHPIIIIY€E CIIPaBH, III0 CTOCYIOTHCS TOBCAKICHHUX,
GOAIOYHX MUTAHD TA IHTEPECIB IIIMPOKUX MAC HACEAEHHSI»S,

! r}xe #aocs opo Te, 110 M. CKpUumHUK 6paB 6e311ocepeIHIo y9acTh Y po3po0oiti

BCIX IIePIINX PeCIyOAIKaHCHKHX i COI03HOI KOHCTHUTYILiH, Y3ro?KeHHI ITPUITH-
ciB Korcrurynii YCPP 1919 poky 3 HopMmam¥u i nmpuHnunaMmu Koncruryii CPCP
1924 poky, ninrorosui Koncruryiii AMCPP 1925 poky, fooIpallloBaHHi i mepe-
ragai Hu3KM KogaekciB YCPP, konmdikariii i cucremartmusallii 3aKoHOIABCTBA,
OIIPOTECTYBaHHI aKTiB COI03HUX OpPraHiB udepes ix HeBianmosinHicTs KoHcTHUTYIIIT
CPCP, moBro BuUOOpIOBaB ImpaBo BUIIUX opraHiB YCPP ckacoByBaTH aKTH COIO3-
HUX HapKOMAaTiB 3 IPUBOAY iX HEKOHCTUTYLIHHOCTI Tomo. ITpu 1iboMmy HapKoM
BUXOJUB 3 IIPHUHIIUIIOBO]I ITO3U11ii, HOBOI i A9 MOZieAl paAsIHCHKOTO KOHCTUTYILiH-
HOTO KOHTPOAIO, IIPO Te, L0 «3aKOHOIAaBCTBO OfHiel pecybaiky He Mae 000B’s13-
KOBOI CHAHU [IAS 1HIIIOI peCcITybOAiKM», IIPOIIOHYBAB 3aIIPOBAUTU IIPAKTUKY «IPYIK-
HIiX ITOIaHb» PeCIyOAiK omHa OMHIM OAS Y3ro[KeHHSI 3aKOHOAABCTBA, IIOIIepel-
HBOTO PO3TASAY COIO3HHX aKTiB, 110 cTOCyIoThCcs YCPP, B opranax pecrny06aiku, ix
B3a€EMHOTI0 OOrOBOPEHHS, 110, 3BUYAlHO, CIIPHULIAO O CIIOKIHOMY i BUBasKeHOMY
B3a€MOBHPINIEHHIO KOHCTUTYIIIMHNX KOH(MAIKTIB.

M. CKpUITHHK HEOJHOPA30BO BUABASB cebe IIPUHIIUIIOBUM IIPOTHUBHHKOM SK
nopytreHbs Koncruryii CPCP 1924 poky, Tak i HEIIoBaru A0 IIPHUIIHCIB MIEPIIUX
roHcTuTylLi#t YCPP. Bin nmaako BiTaB yTBopeHHs BepxoBHoro cyny CPCP 3 Ha-
naHHgaM HoMy PYHKITIE CyZI0BOTO KOHCTUTYIIIHHOTO KOHTPOAIO, BUCOKO OIliHIOBaB
Horo AiABHICTE y Ii¥ raaysi, MiAKPeCAIOI0YH, 110 caMe KOHCTHUTYIiIMHI KOHTPOAD-
Hi dyuK1ii BepxoBHoro cyny CPCP «BUPiBHIOIOTE 3aTraAbHY aTMocgepy 3aKOHHO-
crirt. Taky MO3HUILIIO BiH He 3MiHIOBaB HABITH ITiCAS BiICTABKH 3 I10CAJ HapKOMa
FoCTHULlii i reHepaabHOro Ipokypopa YCPP. Ckaximo, mig 9ac 0OGroBOpeHHS
«3araabHHUX Hadaa 3€MAEKOPUCTYBaHHS i 3eMaeycrporo CPCP» Bim 15 rpymHa
1928 poky M. CKpHUIIHUK Hamoadras Ha HeBignosigHocTi Koncruryuii CPCP mo-
AOIKEHHS IIPO COIO3HY BAACHICTH Ha 3€MAIO, OCKIABKH e 03HAYATUME, 1110 PECILy0-
AIKH MAaroTb ypsn, ase mo30aBAsioThCs Tepuropil. Ha Kaab, [0 3ayBazKeHb
M. CKpUIHHUKA TOMAI HEe MPUCAYXaAUCH. Y TPaBHI TOr0 XK POKY 3 TpuOyHU V 3131y
Pag CPCP BiH cMiAMBO BHUCTYIIHUB IIPOTH 3aTBEPAKEHHdA TeKcTy KoHcTHTyIi

1 Cxpunnux M.O. Bubpani TBopu. — K., 1991. — C. 220.

2 Tam camo. — C. 224. Y gac, KOAM BUTOAOIIYBaAKCH I1i CAOBA (:KOBTeHb 1925 piK), BAKAHTHUMHE Gy -
AM ocanu 51 mpokypopa Ta 62 YAeHIB OKPYKHHUX CYIiB.

3 Tam camo. — C. 230.

4 Becruuk Bepxosroro cyna CCCP. — 1926. — Ne 3. — C. 3.
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YCPP 1929 poky Ha IbOMYy 371371, OCKIABKH II€ Cylepednao 0, Ha HOro AyMKy,
Koncturynii CPCP, aka He mepenbadae TaKHX IIOBHOBaXKeHb, i (hakT 3aTBep-
[KEHHd, dKII0 BiH BigOyAeTbCs, HE MOXKHA PO3IIHIOBATH iHAKIIE, 9K AepKaB-
HUU IIEPEBOPOT.
HECOK IHIIUX HApPKOMiB IOCTHUIIil, IPOKYypPOPiB, KEPIBHUKIB KOHTPOABHUX OP-
raniB YCPP i YPCP y Teopiio Ta IpakKTUKY PaAsSHCHKOI MOAEAl KOHCTUTYIIiH-
HOTO KOHTPOAIO, 3BHYaiHO, HE € TaKUM 3Ha4HUM, 9K y M. CkpunHuka. Cka-
XKimo, €. Tepaenpkui, Ipaliolodyd B yMOBaxX BCEOXOIIAIOIOYOIO IIPaBOBOTO
Hiriaisamy, BiiBepTOi HEIOBATrU 40 HAPKOMIOCTY, BiICyTHOCTI KaApiB B OCTAHHBO-
My Ta Ie ¥ 41 He Ge3lepepBHUX 4Bap 3i cCBoiM 3acTynHUKOM M. AebemuHIileM,
BCe K IOKAQZIaB 3YCHAD JAS BUPIIIEHHT JOCUTDH BaXXKAUBHUX AT PAASHCHKOI KOH-
CTUTYLIHHOI IocTHHil TpobaeM: BH3HAYEHHS IIPABOBOTO CTATYCy PALY AepzKaB-
HHUX OPraHiB, po3pobKa 3aKOHOIIPOEKTY IIPO IIpaBa KOMHe3aMiB, II09aTOK ITiAro-
TOBKH [0 INIHUPOKOI Komudikarii 3akoHomaBcrBa YCPP Tomro. BesymoBHOO
3acayroro C. By3paaiHa y iboMy acHeKTi, OKpiM roaoByBaHHsI y BepxoBHOMY pe-
BoAMOIifiHOMYy TpubyHaai Ta HaiiBuiomy cyai YCPP, craro cKaAMKaHHS y ciuHi
1922 poky B XapkoBi [lepuroro BceykpaiHChKOTro 3134y Aid4iB IOCTHUILI 3 m0TIO-
Biggmu I'. IlerpoBcbKkoro Ta X. PakoBCHKOrO, e O6yAH BU3HAYEHI HAIIPSIMH KypPCY
Ha PEBOAMOLIIMHY 3aKOHHICTb, IIIAIXH HAIIOBHEHHS IILOT'O FacAa PEaAbHUM 3Mic-
ToM B ymMoBax HEIly, camoob6MeskeHHsT Baaau (34€0iABIIOTO MicIleBoi), minKpec-
AIOBaAach HEOOXiMHICTh 3aCHYBaHHS ITPOKypPaTypH i agBokatypu B YCPP, konu-
dikarii 3akoHomaBcTBa TOIIO!. YU HEe HAUTOAOBHIIINM «BHECKOM» M. Muxaii-
AUKAa B €BOAIOILIO COIiaAiCTHYHOI 3aKOHHOCTI B YKpaiHi cTasra H0ro poAb TOAOB-
HOTO 0OBHHyBada Ha Ipoleci y crpabi «CIiAKM BU3BOA€HHS YKpaiHW», a TeHe-
paapHOrO Tpokypopa I'. 2KeaeszHoropcekoro (A#izenbepra) — OesmocepemnHs
y4acTh y MacoBUX permpeciax gk yaeHa OcobauBoi Hapamu AITY YCPP. He Bin-
3HAYABCS HAIIOAETAUBICTIO y 3amobiranHi BigBepTuM nopyiueHHaM KoHCTHTYLT
CPCP Ta Koncrurynii YPCP i HactynHuK . 2KeA€3HOrOpChKOT0 — reHepaAbHUH
npokypop A. SlueHin. 3BepHeMo yBary, 110 3 ycix 12 HapKOMiB 10CTHIii, IPOKY-
popiB i reHepaspHUX IIpoKypopiB YCPP Ta YPCP y nepiofn, 1110 po3ragnaeThcs,
6yao posctpiagHo 8, M. CKpHUIITHUK ITOKIiHYUB KUTTS caMoryocTBoM, PamgueHKO
IIOMeP y B’SI3HHIII, a MEPERUTH 1Ii CTPAIlHi i TparidyHi YacHu IIOIACTHUAO AUIIIE
A. dueniny Ta M. Beromkiny. OcTaHHi# BCTHT I11e ¥ 30araTUTH iCTOPUYHY HAYKY
3MiCTOBHHUMH POOOTaAMHU.
KEepiBHUKIB KOHTPOABHUX OPraHiB PeCIyOAIKH HaMoBIlle Ha Ii¥ Hocami
(1927—1933) nepebyBaB KoaumiHiii roroa LIBK Ykpainm B. 3aToHCBKHH
(1888—1938). I'onona LIKK KII(6)Y, HapkoMm PCI YCPP — enuHOro i HafiBHIIIOTO
00’eqHAHOTO IaPTiHHO-IEePKABHOI'O KOHTPOABHOTO OpPTaHy B pecrybdaini — mo-
KAaIaB YHUMaAO 3yCHAB JIASI «CTABACHHS HAPOMY M0 AeP3KaBHOTO OIOPOKPATH3MY
AK 00 MOP060I0», 11106 KOXKHE BUSIBACHHS TATAHUHU 1 HermoBaru 10 Koncruryii
Ta 3aKOHIB OyAO TAKHUM K€ HEIIPHUCTOMHUM, SK «[10sIBa Ha LIEHTPAABHIH BYAMIIi
XapkoBa B TOAOMY BUTAsi»2. He MeHII yBaru mpuaiaas B. 3aTOHCHLKUM HATASTY
3a 3aKOHHICTIO 1 «IOIIABHICTIO» ¥ AEePKaBHOMY YIIPaBAiHHI, BIOCKOHAAEHHIO Ha
KOHCTHTYILINHUX 3acafax Aep:KaBHOIO amaparty, 3aAy4eHHIO OO0 y4acTi y KOH-
TPOABHIH POOOTI IMIMPOKUX Mac TPYASIIUX Ha HigcTaBi BKa3iBok B. AeHina, BU-
KAQEHUX HUM y poboTax «JK Ham peopranidyBaTu Pobceain» i «Kpaire meHre,
Ta kpame». [IKK — HK PCI mix kepiBEUIITBOM B. 3aTOHCBHKOI0 €(heKTUBHO IIPO-
BOJUAM peBi3yBaHHA akKTiB HapkomaTtiB YCPP, y ToMy 4ucai i Ha npenmer ix

1 Mus.: 1 BceykpauHCKUi che3n gesaresei octuiuu. 19—23 auaBapsa 1922 roa. CreHorpaduiecKuii
otyeT. — XapbKoB, 1922.
2 3amoncoruii B.IT. Tlpomosu. — Xapkis, 1935. — C. 123,
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BIATIOBiMHOCTI COIO3HIM i pecIybAIKAHCHKIM KOHCTHUTYIISIM, IIPU3YIHHIAH [iI0
6araThoX 3 HHUX, IPUTATYBAAW BUHHHX [0 BiAIIOBiIaABHOCTI i HABITH 3BIABHSIAU 3
rocas.

Cam B. 3aroncwekuii i me gerBepo (C. Bysmaain, A. MenBenen, . Aebinp,
K. CyxomaiH) 3 14 KepiBHUKIB KOHTPOABHUX oprauiB YCPP 1poro nepiony 6yau
cTpaueni y 1937—1940 pokax, aBoe (M. Ckpunuuk Ta A. Modde) moxkinuman
XKUTTA camorybcTBoM, Tpoe (A. SIky6oB, K. Kipkixk, P. Taabnepin) momepau y
MizKBO€HHI poKH, ABo€ (M. Baagumupcekuii i M. BeTomikin) — micaa BifiHH, n0Ad
me nBox (I. PenenvoB Ta B. IlltepHbepr) He BcraHoBAeHA. Ilicaa aikBimari y
1934 poni LIKK — PCI kepiBHUKU opraHiB Kowmicii napTiiiHOr0 KOHTPOAIO IIpHU
LK BKII(0) i Kowmicii pagsachkoro koHTpoaro mpu PHK CPCP (A. KaranoBud,
M. €xo0B, A. AuapeeB, M. Axtinos, C. Kociop, A. Mexaic, M. llIkipsaToB Ta iHIIIi)
6e3mocepeHbO CTAAN IPUYETHHUMH 0 3alIPOBAPKEHHS ITi[i BUTASIOM KOHTPOAIO
MaCOBHUX ITOAITHYHUX PEIPeciii IpoTH AilficHOI i yraBaHol Omo3ullil, To6TO KOp-
CTOKHX «dMCTOK» ITapTiHHOIO i AepKaBHOTO alapary.

OCUTBH CYIIE€PEYAHBOIO B icTOPii yKpaiHChKOI pamdHCbKOi MOoaeAl KOHCTUTY-

LiHHOI FOCTHILII] € CTOPIHKA, Ky 3aAUIINAN y MI)KBOCHHUH IIepio KEPiBHUKU
HKBC — BYYK — Llynpupeskomy — BYUK — AITY — HKBC — I'Y/Ib — HK/B.
L1i nepzkaBHi iHCcTHTYI] (peciyOAiKaHCEKI, COI03HO-pecIrybAiKaHCHKI 41 IX opra-
HHU B YKpaiHi) o4oAr0BaAH Bif camoro nmodatky 20-X poKiB i B HaCTyIIHOMY, B XpO-
HOAOTIYHOMY HOpAnKy, X. PakoBcekuii, B. AHTOHOB-CapaToBchkuii, M. CKpum-
HUK, B. Mauues, 1. Hikonaenko, C. By3snaain, B. Baaunekuii, C. Penesc, 3HOBy
B. Baauupkuii, I. AenaeBcekuii, O. Ycruencskuii, B. Kobyaos, I. Cepos Ta I1. Me-
muK. IIpo mepcoHaAbHUI BHECOK y TEOPII0 i MPaKTUKy KOHCTUTYIIHHOTO KOH-
TPOAIO Maiizke BCixX ocib 3 IepIoi IOAOBHHH JAHOTO CIIHMCKY BiKe HIIaocsd. 3aau-
IaeThCcd OOAATH, 1110 IIePiof iX AIFABHOCTI Ha Y0Ai OpraHiB BHYTPIIIHIX CIIpaB 4Hu
[ep3kaBHOI 6e3MeKy IIPUITafae Ha [I04YaToK i cepennHy 20-X pokiB, Tob6TO Ha Ya-
CH, KOAU III€ CHAOBUH KOHTPOAB IKOCh YTPUMyBaBCd y paMKax KOHCTHTYII i
mpaBa. 31e6iAbIIoro 3 IO3UIlifl PEBOAMIIHHOI 3aKOHHOCTI peaai30oByBaAU IIO-
AITUYHI KOHTPOABHI (OyHKIIIT TpoAeTapchKOi AUKTATYPH i BUXOBaHEIlb IOPHUINY-
Horo akyabTeTy MOCKOBCHKOrO yHiBepcHTeTy omHoocoboBUll (6e3 Koaerii) Ke-
piBHEK llympupeskomy, a 3rogoM BinHoBaeHoi BYYK, HapKoM BHYTPIIIHIX
cupaB B. Mannes (1889—1939), Ha KBapTHupi SKOT'0 MeIIKaB y 1ieH yac ®. [13ep-
JKUHCBKHUH, 1 AyraHCBKUU calocap, HapKoM BHYyTpilHiX cripaB YCPP 3 BepecHs
1923 poky I. Hikoraenko (1886—1937). ObuaBa HapKOMHU 3aTHHYAH y XOMi pe-
IIpeciii.

MapH HaJ, peBOAIOLIHHOIO 3aKOHHICTIO ¥ AigapHocTi AITY ## HKBC YCPP mo-

qaAu 30MpPaTHCS ITiCAS TOTO, K IX OYOAUB (BiAIOBigHO y BepecHi 1923 poky
Ta y Oepe3ui 1924 poky) ropuct 3a daxoM, ypomKkeHels KaTepruHOCAABIIMHI
B. Baaunpkutt (1892—1937). Skimo y nepuroMy noaiTudHoOMYy mpoiteci B MockBi
(1928 pik), gxkuii MaB BHHATKOBO «yKpaiHChKe 3a0apBA€HHS», HAPKOM i roAOBa
AITY BigirpaBasB I1e HE TOAOBHY POAb, TO IIOYNHAI0YH 3 ITpolecy «CriAKu BU3BO-
AeHHg YRpainw» (1930 pik) B. Baaunpkuii craB «riabHOTHHOIO YKpaiHN» (BHCAIB
M. CkpumHuka), To0TO IIPOBiIAHOIO AII0Y0I0 0CO00I0 V TOTAABHOMY ITOAITHYHOMY
KOHTpPOoAL haKTHYHO Ha yciMa chepaMu KUTTH CyCIliAbCTBa, HOro rpoMaagHa-
MU, B oprasizamnii 6araTboxX CyZOBHUX IIPOIIECIB, IT03aCyJOBHUX JKOPCTOKHX PO3-
IIpaBax 3 «BOPOraMH Hapoay», y 60poTb0i 3i «CKPHUIHUKIBIIMHOIO» (yKpaiHiza-
11i€10) TOLIIO.

Byny4u roaoBoio KuiBcrkoro ryb4yexka, 3acTynmHUKOM B. MaHIiieBa, KOMaHIy-
roynuM Bifickkamu BYYK, To6TO Ha modaTKy i B mepurifi moaoBuHi 20-X pOKiB,
B. Baauipkuii unmMano 3pobUB OAd 3MIITHEHHS 3aKOHHOCTi, 60poThOU 3 6aHau-
THU3MOM, BUSBAGIOYH IIPU [IbOMY aKTHU I'YMaHHOCTI i moBaru 1o 3akoHy. Ta BXe B
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cepenuHi 20-x y aigabHocTi KepiBHUKa AITY i HKBC 3a nigrpumku A. Karanosu-
4Ya CcTaAW Bce OiAbIlle ITPOSIBASTHCS IIPAarHEHHS 0 CHAOBHX METOMIB OXOPOHH
KOHCTUTYILIIHOTO Aa/ly, BUBEIECHHS OYOAIOBAHUX HUM CTPYKTYP 3-Hifl OyAb-sKO-
'O KOHTPOAIO YU TO 3 60Ky ITpOKypaTypH, 4u To 3 6oky BYLIBK a6o PHK YCPP, no
I103aCyZOBHX PO3IIPaB CIOYaTKY 3 YAeHaMU iHIMuX, okpiM BKII(6), mapriii, yHi-
aTaMH, KaTOAUKaMH, aBTOKedaaAicTaMHU, IIOTIM 3 KyPKYASIMH, IIPOBITHUMU IIPEI-
CTaBHHKAMU iHTEAITeHITil, BIIOMUMH ITOAITUYHUMH AiT9aMU Ta iH. IIIATXOM «BH-
AYYEHHSI OTIO3HIIIOHEPIB»! HA MEePIIHUX Mopax 3 MICIb iX ITOCTIHHOIO MIPOKUBAH-
Hs, a 3rOJ0M — 3 JKHUTTH.

Bin cpabpukoBanoro B. Baaunpkum «aporecy CBY» Take «BUAYIeHHS» BinOy-
BaAOCh «BCe Gazpopiltie i BiepHeHime 2. MmeTbes SK Mpo HU3KY TOAITHYHUX ITPO-
1eciB («YKpaiHCBKHH HalliOHAABHHUH IIEeHTP», «YKpaiHChbKa BifiCBKOBa OpraHisa-
mis», «IloabchbKa oprasizarisa BiHficeKoBa», «BAOK yKpaiHCBKHUX HalliOHaAiCTHY-
HUX IapTii», «KoHTppeBoAloLifiHa TPOIbKICTCbKa opraHizariis», «IligmiabHa
KOHTPPEBOAIOLIiliHa 60pPOTHONCTCHKA OpraHizailis», «BoiioBa opraHizaliisa TpoIs-
KiCTCBKOTO HAaIllOHAAICTUYHOrO OAOKY», «TPOIIBKiICTCHKO-TEPOPUCTHYHA OpTra-
Hizallis», «KOHTPPEBOAIOIIIMHUNE 3aK0A0T B opraHax HKBC» Tomo®), moBHiCTIO
chanbcucikoBaHUX HaHaBTOPUTETHIIIMMH CHAOBUMH OpraHaMH OXOPOHH «pe-
BOAIOITIFfHOI 3aKOHHOCTI», TaK 1 PO MECATKU THCIY OKPEMHX CIIPaB, CIIPIMO-
BaHUX Ha (Pi3WYHE HUINEHHS 3aMOXKHOT'O CEATHCTBA, YKPAIHCBKHUX IIOETIB, ITH-
CBbMEHHUKIB, {HIIUX HPEACTABHHUKIB «BOPOXKHUX IHTEAITEHTCHKHUX TPYID», «II'STOL
KOAOHH» y TapTii, «IIMUTYHIB» yCiX BiATiHKIB Ta iH. KoHCTHUTYLiMHI npunucH i
KOHCTUTYILIHHa MOpaAb yCiX paAgdHCbKUX KOHCTUTYLIIN IIPHU IbOMY LIUHIYHO irHO-
PYBaAUCE.

B. Baaunpkuif pobuB cupobH «KOHIENITYaAbHO» OOTPYHTYBATH KOPCTOKI pi-
3WYHi PO3MpPaBH 3 THCAYAMH AIOJIeH, OIEPYIOYH 37e€0iABIIIOr0 CTAAIHCBKUMHU Te-
3aMU IIPO IIOCUAEHHS KAACOBOI 60POTHOH, «CKAQTHHUM ITOAITUYHUM CTAaHOM Kpai-
HW», «IiACTyIIaMH 30BHIIIHIX BOPOTiB», KHUBYYICTIO PEIITKIB KOHTPPEBOAOIIiH-
HOT'O HAIIOHAAICTHYHOTIO MiAIIiAAS», a IHKOAHM HaBITh 3aKAMKAB He OUTH «HAa-
IIpaBo ¥ HaAiBO, OCKIABKY y HAC MOXKYTH OyTH BEAWKi HEIIPUEMHOCTI». AAe BCi Ha-
OPYKOBaHi okpeMi nparii Hapkoma («BiAbIIIoBUIIbKA THABHICTS HA KOXKHIN qiAgH-
mi», «<Ha cTopoxi uepBoHUX pybexkiB», «Buiie 6iABIIIOBHUIIBKY ITUABHICTE i HEIIPH-
MHUPEHHICTE y 60poTEOi 3 KAacoBHM Boporom» ToIo) Oyao me y 1938 pori
BHAy4YeHO 3 6ibaioTek i 3HHIIIEHO.

Hmi kepiBHUKH [JITY i HKBC B YKpaiHi TaK0K, B OCHOBHOMY, JOTPUMYBaAHCH

AiHIT Ha 3yxXBaAe irHOpyBaHHS SIK COIO3HUX, TaK i peCITyOAIKAHCHKUX KOHCTHUTY-
Ii#, ase 3a MacuIrabaMi Tepopy HOCTYHAIOTHCH «TMABMOTHHI YKpainw», MabyTs,
TOMYy, L0 3afiMaAu IIi mocagu HenoBro. Tak, ychoro 8 MicdlliB — 3 4YepBHS
1937 poky 1o ciuens 1938 poKy — HapKOMOM BHYTPIIIHIX cripaB 6yB I. AemaeB-
ceKkui (1896—1939), akuit Ha KOPOTKHUH BiIPi30K II€PEXOIIUB ecTadeTy «pyHaa-
TOpa MAaIllHHU CMePTi» i yocobAeHHs cTpaxiTh B YKpaiHi, OCKiABKH caMe y 1ei
4Jac pemnpecii gocarau amoreto. CkasaHe IIpo . AeraeBCBKOIO ITOBHICTIO BifHO-
cutbed i go #oro HactynmHukKa O. Ycnencskoro (1902—1940), akoMmy Bmasocd
nporpuMaTuch Ha rocani kepiBHuka HKBC aunte 3 ciung mo xoBTeHb 1938 po-
Ky, i npo cuaakoemiisg O. Ycrerncskoro B. Kobyaosa (1904—1953), akuii nepeby-
BaB Ha Hi# 3 rpyaHa 1938 poky no ceprHa 1939 poky.

1 Odpimitina TepmizosOTis TOTO WaCY.

2 Busnauenns camoro B. Baauupkoro. [uB.: 3Bectus». — 1927. — 18 rpynHs.

3 Mg uac KopoTkoro mepeGyBaHHs Ha rocam 3acTynHuKa roaosu OLIITY CPCP (cepriens 1931 pik —
atotuit 1933 pik) B. Baaunekuii BigzHauyuscg i B MOCKBi: caMe BiH oprasisyBaB TyT Iy4Hy CIIpaBy
«C0103 MapKCHUCTiB-A€HIHIIiB».
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Ix ocobucra BUHA B IUHIYHOMY MAIIAIOXKEHHI COIO3HHX i PECITyOAIKaHCHKHUX
KOHCTUTYILIIH He 3MEHIIYeTbCS dYepe3 KOPOTKUM mepion kKepiBHurBa HKBC
CPCP. Yci BoHH 6e3m0CepeHbO IPUUETHI 40 HUIIEHHS AECSITKIB TUCAY AIOAEH
pawime, pabpukartii Ha3BaHUX yzKe HOAITHYHUX ITpolieciB. Komicap mepskaBHOI
O6e3mneku 2 paury l. AemaeBChKU NPOTATOM 0araThoX POKiB odoatoBaB KaTepwu-
HocaaBchkUM, [TomiabebKkuit, OmecbKuii rybepHCHKI, Yu obaacHi, Bigmiau AITY,
cekpeTHo-omepaTuBHe yupaBaiaHsa [AITY YCPP, ocobauBuii Bingia OAITY CPCP,
0yB 3actynHuKOM B. Baauiskoro y 1933—1934 pokax. O. YCIeHCHKHUH 10 IPH-
OyTTda B YKpainy opraHizoByBaB y 1927—1937 pokax disuyHe HUIIEHHI AlofeH
Ha Ypaai, Openbypzxuuti Ta B Mocksi. B. KoGyaos! 3a «ocobucri 3acayru» y 60-
POTEOi 3 MOAITHYHOIO KOHTPPEBOAIOIIIEI0 B YKpaiHi IITBUAKO CTaB 3aCTYITHHKOM,
TOoOTO IIpaBoio pyKor, A. Bepii.

He 3aiiBUM, MabyTh, OyZie Ha3BaTH e KiAbKa iMeH MOAITMYHHUX «OXOPOHIIIB»

pangHCBbKUX KOHCTUTYIIH 20—30-X poKiB, gKi «BiA3HAYUAUCE CaMe B YKpa-
iui. Ile komicap mepxkbesneku 1 paury, kepiBauk AI1Y i HKBC YCPP y 1931—
1933 pokax C. PemeHc, komicapu mep:kOe3neKu 2 paHry, 3aCTYIHHUK HapKoOMa
BHyTpimHixX cunpaB 3. KaHnneabcoH, HagyaabHUK XapKiBcbkoro YHKBC K. Kapa-
COH, HaYaAbBHUK ITPUKOPAOHHUX Bifickk YCPP I. BopoHIloB, HauaAbHUK YepHi-
riecbkoro YHKBC M. TI'puropenko, HauyaabHHK KuiBckkoro obaBinmiay AITY
C. Banaguuii, HadaabHUK [loaTaBchKoro okpBiamiay AITY FO. Bpike3oBChKUIA,
Ha4YaABHUKU ceKpeTHo-TioaiTuuHoro Binmiay ¥YIB HKBC YPCP B. KoseabcbKui
Ta I1. Paxaic, onepynoBHoBaxkeHi Y/IB HKBC YPCP C. Bpyk, 3. YmakoB (Ymiu-
MUPCBKHH), HauaAbHUK caigdoi yacturu [AI1Y B. 'opoxkaHiH, 3aCTyITHUK HapKO-
Ma BHyTpimrHiX cupaB YPCP B. IBanoB, HagyaabHUK YHKBC Opmecskoi obaacti
O. PoszanoB, HawvaabHUK [HinponerpoBcbkoro AITY X. AeoHIOK, HavaAbHUK
BigmiAy TpynoBux KoaoHi#t HKBC A. AxMaTOB Ta YUMaAO iHIIUX, XTO, KOPUCTYIO-
4HCh, 30KpPEMA, IToAOKeHHIMU craTeit 61 i 62 Koncrurymnii CPCP 1924 poky npo
OITY axk opraH OOpPOTHLOH 3 IOAITHUYHOIO i €KOHOMIYHOIO KOHTPPEBOAIIIIEIO,
IITIUTYHCTBOM i 6aHAUTH3MOM, Ipy0o0 IX BUKPUBALB, a 3 AUIIHA 1934 poky, To6TO
Imicasg cTBOpeHHA 3araabHocoro3Horo HKBC, mpocto irHopyBas.

3perToro KUTTS BCIX Ha3BaHUX i 0araTbox iHIKMX KepiBHUKIB [II1Y — HKBC
B YKpaiHi 3aBepIIUAOCh TpariyHo. BoHU cTaau XepTBaMU CTBOPEHHUX HUMHU K
CaMHMH 3KOPE€H aHTHUKOHCTUTYIUHMHHX i aHTH3aKOHHUX pelpeciii, MexaHi3My
daascudikariiii i pabpukariii 6pexanBux crpan. Y 1937 porii, micas 3acyaKeHHd
IIOPYILIeHDb colliaaicTHYHOi 3aKoHHOCTI Ha depBHeBoMmy I[laemymi LUK BKII(6) i
apeLITy IIEPIIIOro TeHEPaAbHOro KoMicapa aepxkbesneku CPCP I, droau, 3a 3BU-
HyBa4€HHSAM Vy «IIOCaJA0BHUX 3A0YMHAX KPUMIHAABHOTO XapaKTepy» ¥ MOAOX Ha-
CIIiX «CKAEMAHHUX» CIIPaB «TPOLBKICTCHKO-TIPABUY ANOHCBHKUH IIIIHUTYHCBKUH
LIEHTP», <KOHTPPEBOAIOLIIMHNH 3aK0A0T B opraHax HKBC «akipiBCBKHUH KOHTpPpE-
BOAIOLIIMHUN HIeHTp» Ta iHmux norpanuan B. Baaumneskuit, B. Ko3eabcbkuh,
C. Bpyk, M. I'puropenko, C. 3anaguuii, a Bcboro — 1199 kepiBHUKIB opraHis
JITY i HKBC YCPP2. Taka «9uCTKa» OPraHi30ByBaAach HiApyIHUMH HOBOTO F€HE-
paapHOTO KoMicapa aepxkbesneku CPCP M. €xoBa, cepen akux Oyau . Aeraes-
cekuii i O. YenieHcpkuii. Ta He mpo#IAo # POKY, K HacTaaa ix yepra OyTH «mepe-
MOAOTHMH» MAaIIHHOIO cMepTi: M. €3k0B OyB 3aapelIToBaHui i po3cTpiagHUl 3
LIIAKOM CIIpaBeIAUBHUM (POPMYAIOBAHHSIM — «3a HEOOTpyHTOBaHI pernpecii mpotu
PaAsSHCHLKOrO Hapoay», a Horo IociOHMKY B YKpaiHi — 3a TaKHMU K 3BHHyBa-

1 Inomi B AiTepaTypi HOro MAYTAIOTE 3 MOAOAIIIM GpaToM, A. Ko6yAoBUM, SIKHUit 3 OCBITOIO 5 KAACiB i
3 mmocaau apibHoro paxiBHHKA 3a pekoMeHpaanieo B. KobyaoBa y 1939 powi craB Ha 4oAl HalBazKAU-
Bimoi «aeraapHOD pesunenTypu HKBC 3a kopmoHoMm — y Bepaini. [ToBHiCTIO mpoBaAuBIIH ii po6oTy, ¥
gepBHi 1941 BiH noBepHyBcs 1o CPCP i ouoau HK/IB Y36ekucrany.

2 MuB.: lllagxamu 4ekicTcbKoi moai. — K., 1988. — C. 6. ITlizkpecanmo, 1110 abCOAIOTHA GiABIIICTE OCi6
3 HaBeZileHoro M. I'oayIIKOM iX 4ncAa YeCHO BHKOHYBAaAHM CBOI CAyzKO00Bi 000B’a3KHM i peabiaiToBaHi Ii-
3HiIIe.
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YeHHSIMH abo B XOi JaBHO BxK€ BHIIPOOYBAHHUX OPEXAMBHX IIOAITHYHHX IIPOIIE-
ciB. [lexkomy 3 kepiBHuKIB opraniB HKBC i gep:xkbe3neku Ykpainu (B. KobOyaos,
1. Memuk!) Boasocs TOi yHUKHYTH «4UCTKH», OCKIABKH BOHH BK€E BipHO CAYKH-
AU HOBOMY T'eHepaabHOMY KoMicapoBi 6e3nmeku CPCP A. Bepii. Aae #f BoHU pa3zoMm
3 octaHHIM y rpyaHi 1953 poky Oyau po3cTpisgHi «3a 3A0YMHHI aHTHAEPKABHI
mii, 6e33aKOHHS Ta CBaBIAASY.

Otxe, 3 13 kepiBHUKIB HKBC — BYYK — llynpupe3skomy — BYUYK — AITY —
HKBC — I'YIB — HK/E YCPP ta YPCP MixXBO€HHOT0 II€Piofgy HE CTaAH KepTBa-
MU penpecif Tiabku B. AHTOHOB-CapaTtoBcekuit Ta I. CepoB (1905—1990), aruti
ouoauB HKBC YPCP 3 BepecHa 1939 poky (3 atoToro 1941 poKy cTaB HEPIIUM 3a-
crynaukoM I1. Memuka gk Hapkoma HK/IB) micag 6araToaiTHbOI mmpodeciiinoi
cAyx0u y YepBoHiM apmii. Aae ¥ IX HE MOXKHA BBaXKaTU KPHUIITAAEBO «IUCTHUMU»
Biz Ge3rocepenHboI y4acTi B TEPOPUCTUYHUX aKIigX IPOTH PaATHCHEKOIO Hapo-
ny: B. AaToHOoB-CapaToBCBKHH OyB roA0OBOIO KPHUMiHAABHOI Koaeril BepxoBHOTO
cyny CPCP, al. CepoB cTaB 0JHHUM 3 TOAOBHHUX IIPOBIAHUKIB IIPOLECY paagHi3allii
3axXiTHOYKPaiHCbKUX 3€MEABb, Y XOIi IKOr0 KepyBaBCsl BHHATKOBO BKa3iBKaMH
LIEHTPY, 1110 He 3aBXKAU BIAINIOBiAaAN 3aKOHaAM UM KOHCTUTYLIHHUM IIPUITHCAM.

K 6a4uMo, paagHCHKi naptitiHi i nepzkaBHi aigdi B Mocksi, Xapkosi, Kuesi

Ta BCiX iHITUX MicTax i perioHax CPCP 3arasom i YKpaiHi 30KpeMa «BAACHO-
PYYHO» TOPYBaAU K KOHIENTYaAbHUH, TaK i MPaAKTUYHUM IIASIX CTAHOBACHHS
HOBOI MOAeAl KOHCTHTYIIIHHOI IocTHLii, 3akaanaoyu a0 ii (pyHZaMeHTy i O3u-
THUBHI, 1 HETaTUBHI MOMEHTH. PaggHCcbKa IOPHUCIpPYAEHIlid, SK i HayKa B3ara-
Al, 0CODAVBO CYCITiABCTBO3HABCTBO, CTPIMKO €BOAIOIiOyBaAu y OiK TOTaABHOTO
«omepzkaBAeHHs Tig KepiBHUIITBoM PKII(0) i BKII(0). CBOEPIAHY «T€OPETUKO-IH-
PEKTUBHY» 0a3y III0HHO HapPOIKEHOI MOIEAl KOHCTUTYIIIMHOTO KOHTPOAIO, OKPiM
pimreHs 3713aiB, MA€HYMIB npaBagdoi nmapTii K Ha#BHINOrO cyb’eKTa 3mifiCHEH-
HS TAKOT'O KOHTPOAIO, BUCTVIIIB i Ipallb NapTidHO-AepKaBHUX AiZlepiB TOIIIO, CHU-
CTEMATHUYHO IIOITOBHIOBAAH YHUCAEHHI PillleHHs (DOPMAaAbHO-KOHCTHUTYIIHHUX yIIpaB-
AIHCBKHX OPTaHiB HIOA0 MIAGXIB 3MIITHEHHS IIPOAETAPCHKOI, PEBOAIOIIFHOI YH CO-
HiaaicTU4HOI 3aKOHHOCTI. OCTaHHS, KpPi3b IIPU3MYy HOBOI'O IIPABOPO3yMiHHA, 3
OIHOTO OOKY, CTaBaAa POLOBHUM ITOHATTIM JAS KOHCTHUTYIIHHOCTI, TOOTO OXOIIAIO-
Baaa ii IIiAKOM, IIepeTBOpPIOBaAa Ha OAHH 3 €EAEMEHTIB CBO€i cucTtemMu, a 3 iHIIIo-
o — IIePeTBOPIOBaAaCh Ha CTPHUKEHb, HAPiKHUH KaMiHb ITOHSATTS «KOHCTHTY-
LiHHICTE.

[TuabHa yBara ¥ OOTPUMAaHHS «HAWCYBOPIIIIOTO PEBOAIOIIIMHOIO MHNOPAAKY» i
3iCHEHHS «HAMCYBOPIILIOTO KOHTPOAIO» 3a IIUM AE€KAapyBaAHCd y HapTiMHUX
i mep:KaBHUX AOKyMEHTax 3 IepIIOTro AHS BCTAHOBAEHHH PASHCBHKOI BAaAU.
BaxkanBumu cTopiHKaMu B icTOpil paasHCBHKOI MO/IeAl KOHCTUTYIIIMHOI roCcTUIii
3rooM craau nocraHosa VI Bceepocifickkoro HaassuyaiiHoro 313y Panm pobit-
HUYUX i CEATHCHKUX AemyTaTiB «[Ipo TouHe foTpuMaHHS 3aKOHIB» (1918 pik), pe-
zoatoltia XIV koudepenii PKII(6) «[Ipo peBoarolifiHy 3aKOHHICTE» (1925 piK),
nocraunoBa III 313ny Pag CPCP «Ilpo TBepae IIpoBedeHHSI PEBOAIOIIINHOI 3aKOH-
HocTi» (1925 pik), mocranoBa LIBK i PHK CPCP «IIpo peBoaloIlifiHy 3aKOHHICTE»
(1932 pik) Ta inmi?.

Ha mizncrasi TaKHUX «T€OPETUKO-IUPEKTUBHUX» BKa3iBOK IIBUAKO CTBOPIOBaB-
cq pinocoPCHKO-METONOAOTIYHUH (PyHAAMEHT AT PAASHCHKOI0 IIPABO3HABCTBA
B3araai i HOBoOi MoZeAl KOHCTUTYIIIHOI'O KOHTPOAIO 30KpeMa.

1 11.49. Mewux (1910—1953) — ypoazxeHenb KoHorona, BuxoBaHelb mkoau OAITY CPCP, mapon-
HUM KoMmicap nep:xkbesneku YPCP 3 arororo 1o auneHb 1941 poky, y 1943—1945 pokax — 3aCTyIIHUK
Ha4YaAbHHUKA M'OAOBHOTO yIIpaBAiHHSA KOHTPpo3Binku «Cmepin HKO CPCP.

2 CY PCHCP. — 1918. — No 90, cr. 998; BKII(6) B PE30AIOLHUSIX U PEIIEHHIX Ch3I0B, KOH(EPEHIHi
u naesymoB LK. — Y. II. — C. 25; C3 CCCP. — 1925. — Ne 35. — C. 247; C3 CCCP. — 1932. —
No 50. — C. 298; C3 CCCP. — 1933. — Ne 40. — C. 239; C3 CCCP. — 1934. — Ne 1. — C. 2-a, 2-6; C3
CCCP. — 1936. — Ne 40. — C. 338; Bemomoctu Bepxosuoro Cosera CCCP. — 1938. — Ne 11 Torrro.
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Y KOHCTUTYLIMHOMY CY[l YKPATHU

IHbopmauin

npo BUKOPUCTAHHA KowTiB [lep>kaBHoro 6romxeTy YKpaiHu
y po3pi3si koaiB ekoHOMiYHOT knacudikauii

KoHcTtutyuinium Cynom YkpaiHu 3a 2005 pik

HaliMeHyBaHHS KEKB |3arBepmxeHo| BukoHaHO
KOLITOPHCOM 3a pik
Ha pik
1 2 3 4
BHAATKH — BCHOTO X 29681300 25913841
Y TOMY YHCAi:
IoTouHi BHAATKH 1000 26953600 23219566
BugaTku Ha TOBapH i IIOCAYTH 1100 22654900 20341709
Onniama npayi npayisHuUKIe 6r002KemHUX YCmaHo8 1110 14569100 14051698
3apobiTHa maara 1111 13575800 13128972
'poirroBe yTpUMaHHS BiliCBKOBOCAYKOOBLIIB 1112 993300 922726
HapaxyeanHs Ha 3apobimHy niamy 1120 4687400 2973693
IIpuobarHs npedmemis nocmauarHs i mamepianie, 1130 3006400 2969233
onsiama nocaye ma Hwi su0amKu
[Ipexmern, MaTepiasu, o0AafHAHHS Ta iHBEeHTAp 1131 392300 389476
MeauKaMeHTH Ta IepeB’a3yBasbHi MaTepiaan 1132 — —
ITponykTHu XapyyBaHHS 1133 2000 1423
M’akuii iHBeHTap Ta 0OMyHAUPYBaHHSI 1134 12700 12658
OmnaTta TPaHCIOPTHUX IIOCAYT Ta yTpuMmaHHg| 1135 1500000 1499993
TPaHCIOPTHHX 3ac006iB
OpeHpa Ta eKCclayaTallifiHi HoCcAyTH 1136 200600 200361
IMoTounuii peMoHT obaanHaHHS, iHBeHTapro Ta| 1137 329100 327415
OymiBeab; TeXHiYHE 00CAyroByBaHHS 00AafHAHHSI
IMocayru 3B’a3Ky 1138 348000 331645
Omnaata iHINTEX IIOCAYT Ta iHII BUOATKH 1139 221700 206262
Budamxu Ha 8i0psiOskKeHHs. 1140 47000 44106
Mamepianu, ineenmap, 6ydisHuymeo, kanimanvHuii| 1150 — —
pemoHm ma 3axo0u CneyiaibHo20 NPUSHAUEHHS, ULO0
MAOMb 30201bHO0ePIKABHE 3HAUEHHSL
Onsiama KOMYyHANbHUX NOCY2 MA eHep2OHOCIi8 1160 340000 298719
Omnata TenaomocTadyaHHa 1161 135000 106012
OmnaaTa BoAOIIOCTaYaHHS i BOAOBIABEIEHHS 1162 7500 4337
OmnaaTa eAeKTpoeHeprii 1163 147300 139274
OmnaaTa OIpUPOIHOTO rasy 1164 — —
OnaaTta iHITHUX KOMyHaAbHUX HOCAYT 1165 50200 49096
Omnaata iHIIMX eHeproHociiB 1166 — —
[locnioxeHHst 1 po3pobKu, 0epiasHi npo2pamil 1170 5000 4260
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BunaaTa NpouUEHTIB (ZoxoAay) 3a 30608’ A3aHHAMH 1200 — —
Cy6cuaii i norouni TpanchepTu 1300 4298700 2877857

Cybcuoii ma nomouri mpaxcgepmu nionpuemcmsam| 1310 — —
(ycmarosam, opeaHizayisim)

ITomouni mpaHcgpepmu opearam oeprkasHozo ynpas-| 1320 — —
JUHHSL THUUX PIBHIB

ITomouHi mpaHcgpepmu HaceneHHIO 1340 4258700 2870703
Buriaara neHciii i ;omoMoru 1341 3906700 2588534
Crunenmaii 1342 — —
[HIIi TOTOYHI TpaHCcEePTH HACEACHHIO 1343 352000 282169

ITomouni mparcgepmu 3a KOpOOH 1350 40000 7154

KaniTaApHi BHAATKH 2000 2727700 2694275

IpunGaHHs OCHOBHOIO KaIliTaAy 2100 2568800 2545845

IIpuobarHs obnadHaHHs | npedmemis dogzocmpoko-| 2110 568800 545845

8020 KOPUCMYBAHHSL

KanimanwsHe 6ydisHuymeo (npuobaHHsi) 2120 2000000 2000000
BymiBHHULITBO (IpuabaHH:) XKUATAQ 2121 — —
ByniBHHLUTBO (IpuabaHHs) agMiHicTpaTUBHUX| 2122 — —
06’eKTiB
IHi1e GyAiBHULTBO (IpUAOAHHS) 2123 — —

KanimanwvHuill pemorm, pexoHempykuyis ma pecmas-| 2130 — —

pauist

CTBOpeHHA AepKaBHHX 3amaciB i pesepBiB 2200 — —

IIpuaGaHHA 3eMAi i HeMaTepiaABHHX aKTHBIiB 2300 158900 148430

B. o. 'onoBu
Koucrurynitinoro Cyny Ykpainu II. €EBrpados

Han Bunyckom npanoBaJju:
TI'anuna CypHauoBa

Ouena Ilazenko

JIwo6oB JlappuHeHKo

Jlyiza JIsmko

Casrociaas KapaBaes
BikTopis 3apenbka
Mmuxaiino Yepnenko

3mano no ckmagannsg 01.03.2006. IMignucano mo apyky 10.04.2006.

Dopmar 70x100/,4. [Tanip odeernuii. Apyk opceTHuid.

O06m.-Bu. apk. 9,1. YMoBH. npyk. apk. 26,0. Haxman 1300 npum.

Bignpykosano y 3AT «Bimosm», K Ne 15. 03151, Kuis — 151, Byn. Bonuucbka, 60.
3am. Ne .

124




