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Summary to the Decision of the Constitutional Court of Ukraine No. 12-rp/2011 dated October 20, 2011 upon the constitutional petition of the Security Service of Ukraine concerning official interpretation of the provision of Article 62.3 of the Constitution of Ukraine

The subject of right to constitutional petition – the Security Service of Ukraine – applied to the Constitutional Court of Ukraine with a constitutional petition to provide an official interpretation of the provision of Article 62.3 of the Constitution of Ukraine reading that “accusation shall not be based on illegally obtained evidence” in conjunction with the provision of Article 65.2 of the Criminal Procedural Code of Ukraine (hereinafter referred to as “the Code”), Articles 2, 5.2, 8 of the Law of Ukraine No. 2135 – XII “On the Operative and Investigation Activity” dated February 18, 1992 (hereinafter referred to as “the Law”).
In providing the official interpretation of the provision of Article 62.3 of the Constitution of Ukraine the Constitutional Court of Ukraine acts on the premises that accusation of a person in committing a crime shall not be based on evidence obtained as a result of violation or restriction of the constitutional rights and freedoms, except cases, when the Fundamental Law of Ukraine envisages such violations. 
The operative and investigation activities may be exercised only by the bodies of state power or their officials which are obliged to act only on the grounds, within the limits of authority and in the manner envisaged by the Constitution and the laws of Ukraine (Article 19.2 of the Fundamental Law of Ukraine). 
The systemic analysis of the provisions of the Code and the Law of Ukraine gives grounds to state that execution of the operative and investigation measures or the use of any means for obtaining actual information should be exercised only provided human and citizen’s rights and freedoms are observed, in cases envisaged by law and in the relevant procedural manner by persons or divisions are authorised to exercise operative and investigation activity. Failure to observe the Constitution of Ukraine and violation of the Code provisions, the Law and other laws of Ukraine by persons authorised to execute operative and investigation activity while obtaining actual information is a base to recognise evidence obtained in such way as inadmissible. 

The operative and investigation activity is executed only by the divisions of operative bodies stated in Article 5.1 of the Law. Pursuant to Article 5.2 execution of the operative and investigation activity by non-governmental, private organisations, persons, other bodies or their divisions, except those mentioned in the first paragraph of this Article is prohibited.
Such prohibition is connected with the fact that execution by unauthorised individuals or legal entities of any activity related to the operative and investigation activity at their discretion (which have the features of the operative and investigation activity) violates not only the legislative provisions but the constitutional human and citizen’s rights and freedoms as well.
The Constitutional Court of Ukraine proceeds from the fact that the actual information on committing a crime or its preparation may be obtained not only as a result of operational activities by the authorised persons, but may also be accidentally recorded by individuals who took their own (private) pictures, video, audio records or by the watching cameras located both indoors and outdoors.

While evaluating the evidence containing information on committing a crime or its preparation and submitted as prescribed in Article 66.2 of the Code with regard to their admissibility as evidence in a criminal case, proactive or situational (random) nature of actions of individuals or legal entities, purpose of the fixation of the abovementioned data should be taken into consideration.

The Constitutional Court of Ukraine states that things or documents (evidence) given by an individual or a legal entity in accordance with Article 66.2 of the Code does not meet the criteria of admissibility of evidence, if obtained in violation of human rights and fundamental freedoms enshrined in the Constitution of Ukraine, particularly as a result of purposeful actions with the use of operative an investigation measures envisaged by the Law.

In terms of the constitutional petition regarding subjects obtaining evidence in criminal proceedings as a result of operative and investigation activities, the provisions of the first sentence of A62.3 of the Constitution of Ukraine, under which accusation shall not be based on illegally obtained evidence, should be understood as such that accusation in committing a crime shall not be based on actual information and evidence obtained as a result of operative and investigation activity by the authorised person without compliance with the constitutional provisions or with the violation of the procedure envisaged by the law, as well as obtained through deliberate actions regarding their collection and fixation with the use of measures stipulated by the Law “On the Operative and Investigation Activity” by a person, not authorised to perform such activities.
