Summary to the Decision of the Constitutional Court of Ukraine no. 12-rp/2010 dated April 28, 2010 upon the constitutional appeal of citizen Artem Anatoliyovych Subota concerning official interpretation of Article 293.1.2 of the Code on Civil Procedure (case on appellate challenging of court rulings)

In accordance with the Constitution, human rights and freedoms and their guarantees determine the essence and orientation of the activity of the State; Ukraine is a law-based state where the principle of the rule of law is recognised and effective; appeals to the court in defence of the constitutional human and citizens’ rights and freedoms is guaranteed (Articles 1, 3.2, 8.1 and 8.3).

According to Articles 55.1 and 55.2 of the Constitution, human and citizens’ rights and freedoms are protected by the court; everyone is guaranteed the right to challenge in court decisions, actions and omissions of the bodies of state power, local self-government and their officials and officers. As the Constitutional Court held in the Decision No. 9-zp dated December 25, 1997 (case upon the appeal of the residents of Zhovti Vody), a court may not refuse in justice when citizens’ rights and freedoms are infringed; otherwise it would be the violation of the right to judicial remedy which may not be restricted under Article 64 of the Constitution. 

The appellate challenging of court decisions established by the legislation is a component of everyone’s right of judicial remedy since appellate review of such decisions ensures the restoration of the violated human and citizens’ rights and interests protected under the law. 

Article 129.3.8 determines one of the principles of judiciary – ensuring appellate challenging of court decisions except in cases prescribed by law – and therefore establishes the guarantees of appellate review of court decisions. Article 293 of the Code on Civil Procedure (hereinafter referred to as “the Code”) provides the list of the rulings of courts of first instance subject to appellate challenging independently of court decisions.  In particular, according to Article 293.2, the rulings to secure the claim and to cancel the security of claim may be so challenged.

Examining these norms of the Code in the conjunction with Article 129.3.8 of the Constitution, the Constitutional Court reached conclusion on the possibility of appellate challenging of the court decision if the law contains no direct prohibition of such challenging. 

Thus, on the basis of the system interpretation of Article 293.1, the court rulings to secure the claim and court rulings to cancel the security of claim as well as the rulings on refusal to secure the claim and rulings on refusal to cancel the security of claim shall be subject to appellate challenging. Such understanding is consistent with Article 129.3.2 of the Constitution that guarantees equality of all participants in court proceedings before the law and court.  

Thus, the Constitutional Court of Ukraine held that in the aspect of the constitutional appeal, Article 293.1.2 of the Code on Civil Procedure concerning the possibility of appellate challenging of court rulings to secure the claim and court rulings on refusal to secure the claim in conjunction with Articles 129.3.2 and 129.3.8 of the Constitution shall be understood as granting the right to appellate challenging, independently of court decisions, of the rulings to secure the claim and rulings to cancel the security of claim as well as the rulings on refusal to secure the claim and rulings on refusal to cancel the security of claim.
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