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Summary to the Decision of the Constitutional Court of Ukraine no.12-rp/2009 dated May 27, 2009 in the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of provisions of Articles 9.4, 10.4, 10.5, sub-item “d” Article 24.1, and Article 26.3 of the Law “On Organisational and Legal Principles of Fighting Organised Crime”
President of Ukraine filed a petition with the Constitutional Court of Ukraine to recognise provisions of Articles 9.4, 10.4, 10.5, sub-item “d” Article 24.1, and Article 26.3 of the Law “On Organisational and Legal Principles of Fighting Organised Crime” with subsequent amendments (hereinafter referred to as “the Law”) as non-conforming with the Constitution of Ukraine (unconstitutional).

Pursuant to the Fundamental Law, state power in Ukraine is exercised on the principles of its division into legislative, executive and judicial; bodies of state power, including legislative bodies, act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and laws of Ukraine (Articles 6 and 19.2).

Under the Fundamental Law, the Verkhovna Rada of Ukraine in order to perform the work of legislative drafting, to prepare and conduct the preliminary consideration of issues ascribed to the authority of the Verkhovna Rada of Ukraine, to exercise control functions as provided for in the Constitution establishes parliamentary committees consisting of members of the Verkhovna Rada of Ukraine; organisation and operational procedure of such committees are  established by law (Articles 89.1 and 89.5).

The legal status, functions and organisational principles of work of committees of the Verkhovna Rada of Ukraine are set forth in the Law “On Committees of the Verkhovna Rada of Ukraine”. Article 1 of this Law restates provisions of Article 89.1 of the Constitution and states that a committee is accountable to the Verkhovna Rada of Ukraine and reports to it. The Law “On Committees of the Verkhovna Rada of Ukraine” also lists functions of the committees of the Verkhovna Rada of Ukraine, namely legislative, organisational and control functions. Organisational function of parliamentary committees includes preliminary discussion of candidates for offices falling within respective competencies of the committee that are to be elected, appointed or approved by the Verkhovna Rada of Ukraine as provided for in the Constitution, and preparation for parliamentary consideration of conclusions concerning such candidates (Article 13.1.3).

Control functions of committees enumerated in Article 14 of the aforementioned law do not include the function related to decision-making on personnel issues.

Therefore, analysis of provisions of the Constitution and laws regulating activities of parliamentary committees demonstrate the absence of powers and authorities to approve appointment and dismissal of officials or to consent to establishment or elimination of special departments mentioned in the provisions of the Law in question.

Committee activities imply decision-making only at the stage of preparation and preliminary consideration of issues ascribed to the authority of the Verkhovna Rada of Ukraine. They may not exercise their organisational functions related to personnel issues in any other way than by carrying out preparation for appointment, dismissal, approval and consent to appointment of officials by the Verkhovna Rada of Ukraine.

When assessing these provisions, the Constitutional Court believes that functions related to personnel issues were ascribed by the legislators not to control but to organisational functions.

Under the Constitution, the Verkhovna Rada is not entitled to make decisions on appointment to and dismissal from offices of heads of departments of law-enforcement bodies responsible for fighting organised crime and corruption mentioned in the Law. Hence, the function of the committee as provided for in the provisions of the Law in question concerning appointment to and dismissal from office of heads of such departments goes beyond the powers and authorities of the Verkhovna Rada of Ukraine provided for in the Constitution.

In view of the fact that pursuant to Articles 85.1.22 and 92.1.14 of the Constitution, the Verkhovna Rada of Ukraine confirms the general structure and numerical strength, and defines the functions of the Security Service of Ukraine and the Ministry of Interiour of Ukraine, and organisation and operation of the procuracy, the bodies of inquiry and investigation are determined exclusively by laws of Ukraine, the Constitutional Court considers that provisions of sub-item “d” Article 24.1 of the Law, according to which the Committee is entitled to approve establishment and elimination of special departments on fighting corruption and organised crime violate the aforementioned constitutional norms. Such powers and authorities concerning approval of the structure of law enforcement bodies (establishment and elimination of individual departments) pursuant to the Constitution are to be exercised by the Verkhovna Rada of Ukraine directly.

The Constitutional Court also takes into consideration the fact that the Law was adopted on June 30, 1993 and thus the provisions in question violate the norms of the Constitution adopted in 1996, according to which state power in Ukraine is exercised on the principles of its division into legislative, executive and judicial, acting within the limits of authority and in the manner envisaged by the Constitution and laws of Ukraine, approval of the general structure and definition of the functions of law-enforcement bodies by the Verkhovna Rada, etc. When examining the constitutionality of these provisions of the Law one has to proceed from the norms of paragraph 1 Chapter ХV “Transitional Provisions” of the Fundamental Law, according to which laws and other normative acts adopted prior to the Constitution entering into force are in force in the part that does not contradict the Constitution.
Therefore, norms of the Law (Articles 9.4, 10.4, 10.5, sub-item “d” Article 24.1, and Article 26.3) that entitle the Committee to approve appointment to and dismissal from offices of respective official, consent to establishment and elimination of special departments on fighting corruption and organised crime run contrary to Articles 6.2, 19.2, 85.1.22, 85.1.33, 89.1, and 92.1.14 of the Constitution of Ukraine.
Thus, the Constitutional Court of Ukraine held:

1. to recognise as non-conforming with the Constitution of Ukraine (unconstitutional) provisions of Articles 9.4, 10.4, 10.5, sub-item “d” Article 24.1, and Article 26.3 of the Law “On Organisational and Legal Principles of Fighting Organised Crime” dated June 30, 1993 with subsequent amendments concerning approval by the Verkhovna Rada Committee on Fighting Organised Crime and Corruption of: 

– appointment of the Head of the Main Department on Fighting Organised Crime of the Ministry of Interiour of Ukraine;

– appointment to and dismissal from office of the Head of the Main Department on Fighting Corruption and Organised Crime of the Central Department of the Security Service of Ukraine, heads of offices for fighting corruption and organised crime in the Autonomous Republic of Crimea and in the oblasts; 

– establishment and elimination of special departments on fighting corruption and organised crime, appointment to and dismissal from offices of heads of such special departments;

– appointment of heads of the department for control of implementation of laws by special departments on fighting organised crime of the Office of Prosecutor General of Ukraine and its divisions.

2. Provisions of the Law “On Organisational and Legal Principles of Fighting Organised Crime” dated June 30, 1993 with subsequent amendments that were recognised unconstitutional lose their effect on the day of adoption of this Decision by the Constitutional Court.
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